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BRIEF FOR PETITIONER 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,586 


D. C. TRANSIT SYSTEM, INC., 
Petitioner, 
Vv. 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 


Respondent. 


Petition to Review Order of the | 
Washington Metropolitan Area Transit Commission | 


STATEMENT OF ISSUES 


| 
In the opinion of petitioner the following are the 


issues presented for review: 


I. Did the Commission err in not basing its pro- 
jection of passenger revenue in the Future Annual Period 
upon what it found to be the most accurate estimate of the 
number of Transit riders in the Future Annual period? 

II. Dia the Commission err in failing to adopt 
Transit's estimate of the average cost of disposing lof suits 
in the Future Annual Period? 

III. Did the Commission err in refusing to allow 
Transit to amortize the estimated deficiency of $916,257 in 
the reserve for injuries and damages? 

Iv. Did the Commission err in refusing to allow an 
increase in the Minibus fare from 10¢ to 20¢? 

v. Did the Commission err in failing Re | 
Transit's estimate of charter revenue in the Future Annual 


Period? 


This case has not previously been before this Court. 
However, Order No. 1052 of the Washington Metxopolitan Area 
Transit Commission, which is the subject of this appeal, was 
recently before this Court in connection with the peat of 


the Democratic Central Committee of the District of Columbia 


in Case No. 24,398, the District of Columbia Government in 


Case No. 24,415 and the Black United Front in Case No. 24,428. 


REFERENCE TO RULINGS 


The opinion, findings and conclusions of the Wash- 
ington Metropolitan Area Transit Commission, which serve as 
the basis for the orders presented for review, are set forth 
in Orders Nos. 1052 and 1078 of that agency, which orders 


were served on June 26, 1970 and August 7, 1970, respectively. 


STATEMENT OF THE CASE 


I. Nature of Proceedings 

This case involves a petition by D. C. Transit 
System, Inc. ("Transit") pursuant to Section 17 of the Wash- 
ington Metropolitan Area Transit Regulation Compact ("Compact") ,* 
to review Orders Nos. 1052 and 1078 of the Washington Metro- 
politan Area Transit Commission ("Commission"), served June 
26, 1970 and August 7, 1970, respectively. In Order No. 1052 
the Commission set forth its findings and conclusions regarding 
Transit's application for a change in its schedule of fares. 
In Order No. 1078 the Commission denied Transit's application 
for reconsideration of Order No. 1052. The factual background 


against which Orders Nos. 1052 and 1078 were issued and the 


history of this action are set forth below. 


Seen Ene 


* Public Law 86-794, 74 Stat. 1031 (1960), 1 D.C. Code Section 
1410 (1961 ed.) Title II, Article XII. Unless otherwise 
indicated, all citations to the Compact shall be to Title 
II, Article XII. 


II. Background* 
| 
On March 13, 1970, Transit filed new tariffs with 


the Commission proposing various changes in its fares, pursu- 
ant to Section 5(e) of the Compact and Section 5 of Transit's 
Congressional Franchise.** The fare changes proposed by 
Transit were necessitated primarily by (a) the fact that 
Transit incurred increased labor costs, effective November 1, 
1969, as a result of an arbitration award; (b) the fact that 
Transit estimated that for the 12 month period ending July 
31, 1971 it would experience a downward trend in ridership; 
(c) the fact that there would be a substantial increase in 
the cost of removing street car tracks and regrading and re- 
pairing streets, and in the cost of administering claims 

and suits for injuries and damages for the 12 month period 
ending July 31, 1971; and (da) the fact that, based on exist- 
ing fares, Transit estimated that for the 12 month period 
ending July 31, 1971, it would have a net operating loss of 
$3,037,821 before interest expense and, after giving effect 
to interest in the amount of $1,221,910, would suffer a net 


The statement of the background is limited to the issues 
raised on this appeal. For a more detailed discussion 

of the background of Order No. 1052, the Court is respect— 
fully referred to Transit's Brief in Cases No.| 24,398, 

No. 24,415 and No. 24,428, which was filed with this Court 
on September 4, 1970. 


Public Law 84-757, 70 Stat. 598 (1956). 


loss of $4,259,731 (Tr. 212, 220; DCT Ex. 3).* 

At the same time as Transit filed its new tariffs, 
i.e., on March 13, 1970, Transit also submitted a motion 
requesting an immediate interim fare increase pending a de- 
cision on its application. Transit's interim request was 
based on the failure of its existing fare structure to pro- 


vide sufficient revenues to cover day-to-day operating 


expenses (Tr. 113-123; DCT Exs. A-F). On March 26, 1970 the 


Commission issued Order No. 1031, ordering a public hearing 
on Transit's application for a change in its schedule of 
fares to be held on April 20, 1970. On April 10, 1970 the 
Commission issued Order No. 1035, suspending Transit's pro- 
posed tariffs through July 10, 1970. Rather than hold sep- 
arate hearings on Transit's motion for interim relief, the 
Commission ordered consideration of Transit's main applica- 
tion on an expedited basis and held the motion for interim 
relief sub judice. 

The hearings began on April 20, 1970 and continued 
through May 25, 1970. The resulting record consisted of 850 
pages of transcript and over 100 pages of exhibits. 

Transit selected the 12 month period ending July 


31, 1971 as the future annual period (“Future Annual Period") 


References are to pages in the transcript of the hearings 
in Commission Docket No. 216, which was the subject of 
Transit's application for an increase in fares and from 
which Order No. 1052 resulted. Transit Exhibits will be 
referred to as "DCT" Exhibits. Reference to an exhibit 
includes all schedules thereto. 


‘ 
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for the projection of operating results to be achieved under 
its proposed schedule of fares (Tr. 218; DCT Ex. A). The 

12 month period ended November 30, 1969 was used as the his- 
torical test year ("Historical Period") (Tr. 193; per Ex. 2). 


A. Evidence Introduced At Hearings ; 
Relating To Issues On Appeal 


The evidence introduced at the hearings relating 


to the issues raised on this appeal is as follows: 


| 
1. Estimated passenger revenue and rider- 
ship in the Future Annual Period 


At the hearings, Transit introduced evidence which 
attempted to show that, at the then existing fares, it would 
have passenger revenue in the Future Annual Period of 
$36,482,085, based on a projected ridership of 113,767,490 
(Tr. 194; DCT Ex. 3). This projected ridership figure was, 
in turn, based upon the annualization by Transit of actual 
ridership during the 13-week period immediately following 
Transit's most recent rate increase, i.e., on October 26, 
1969 (Tr. 194-198; DCT Ex. 3; see also Order No. 1052, p. 5). 
$.0. Hatfield, Vice President and Comptroller of Transit, 
testified that this represented the latest available informa— 
tion at the time Transit's testimony and exhibits were being 


prepared (Tr. 195). 


The staff of the Commission ("Staff") estimated 


that at the then existing fares Transit would have passenger 
revenue in the Future Annual Period of $36,684,224, based 
| 


on a projected ridership of 114,187,193 (Tr. 384; Staff Ex. 
1c). In arriving at its projected ridership figure the Staff 
took a different approach than Transit. First of all the 
Staff used actual ridership figures for the five months immed- 
iately following the previous fare increase, rather than the 

13 weeks used by Transit. To annualize its figures, however, 
the Staff first took the actual ridership for the seven months 
preceding the previous fare increase and applied thereto a 
resistance factor of .32 per cent in order to take into account” 
the impact of the previous fare increase. Then the adjusted 
figure for the seven-month period was added to the actual 
ridership for the five-month period to obtain the annual rider- 


ship figure (Tr. 384; see Staff Ex. 1, pp- 6-7). 


2. Injuries and damages 
Both the Staff and Transit agreed that the balance in 


the reserve for injuries and damages of $1,832,295 as of March 
31, 1970 was insufficient to cover the estimated expenditures 
for this item in the Future Annual Period (Tr. 263-264, 577). 


They differed, however, as to how much had to be added to the 


reserve. Transit introduced evidence to show that the reserve 


had to be increased by $2,267,414.85, while the Commission 
took the position that only $1,850,000 had to be added to the 
reserve (Tr. 508-509, 807-815; DCT Ex. 27; Staff Ex. 6). The 


aifference between Transit's estimate and the Staff's arose 


from the fact that they differed on the estimated cost of 


disposing* of new lawsuits that it was estimated would arise 
in the Future Annual Period, and the Staff did not consider 
the number of claims (which had not reached the stage of a 
lawsuit) pending as of March 31, 1970 that would be disposed 
of in the Future Annual Period nor did it make any allowance 
for settling workmen's compensation claims pending as of 
such date (Tr. 570, 583-586) .** 

Transit estimated that the average cost of disposing 
of lawsuits in the Future Annual Period would be $2,185.79 
(Tr. 808; DCT Ex. 27). It arrived at this figure by (i) taking 
the total dollar amount sued for in suits outstanding as of 
March 31, 1970 ($30,860,209.61), (ii) multiplying $30, 860,209.61 
by 6.41% (percentage obtained by dividing the cost of disposing 
of lawsuits in 1969 by the total dollar amount for which lawsuits 
were brought in 1969) and (iii) dividing the result of the 
computation in (ii), i.e. $1,978,139.44, by the number of law- 
suits (905) outstanding as of March 31, 1970 (Tr. 808-812; pcr 
Ex. 27). | 

The Staff estimated that the average cost of dispos- 
ing of lawsuits in the Future Annual Period would be $1,900 (Tr. 


581; Staff Ex. 6). It arrived at the $1,900 figure by dividing 


nl H 
i 


* The term "disposing" of lawsuits is used herein to include 
the settling of lawsuits and the payment of judgments. 


Both the Staff and Transit agreed that the sum'iof $1,300,000 
must be added to the reserve (Tr. 201-203, 261, 571). This 
is the annual amount that the Commission has allowed pursu- 
ant to Order No. 564, served January 26, 1966.! Thus, it was 
the amount in excess of $1,300,000 that had to be added to 
the reserve that was in dispute. 
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the cost of disposing of lawsuits in 1969 ($656,969) by the 
number of suits disposed of in 1969 (335)* and then rounding 
the result ($1,961) downward to $1,900 (Tr. 581-582; Staff 
Ex. 6). 

Transit also presented evidence to show that, in 
addition to the 335 new lawsuits estimated as arising in the 
Future Annual Period, it had 905 lawsuits and 1,306 claims 
(which had not ripened into suits) outstanding as of March 
31, 1970 (Tr. 811-812; DCT Ex. 27, Schedule 1). Based on 
Transit's experience, 16.67% of the outstanding claims (1,306) 
or 217, would ripen into lawsuits and, using an average cost 
of disposing of such lawsuits of $2,185.79, would cost Transit 
$474,316.43 (Tr. 812; DCT Ex. 27, Schedule 1). The additional 
claims (1,089, i.e. 1,306-217) which it was estimated would 
not ripen into lawsuits would, based on Transit's experience, 
cost $125 each to settle or a total of $136,125 (Tr. 812-815; 
DCT Ex. 27, Schedule 1). Finally, based on its experience, 
Transit estimated that it would cost $847,109.97 to settle 
workmen's compensation claims (Tr. 812-815; DCT Ex. 27, 
Schedule 1). As a result of the foregoing Transit estimated 


that it would have a deficiency in the reserve for injuries 


and damages of $916,257.13 as of March 31, 1970, and suggested 


that such deficiency be amortized over a three year period 


(Tr. 814; DCT Ex. 27, Schedule 1). 


* Both Transit and the Staff estimated that the number of 
new lawsuits that would be disposed of by Transit in the 
. Future Annual Period would be the same as in 1969, i.e. 335. 


Although the Staff was aware of the pending claims, 


including workmen's compensation claims, it made no| effort to 


estimate the amount thereof (Tr. 570). 


3. Minibus fare 


In support of its request for a 10¢ increase in 
the Minibus fare, Transit introduced evidence indicating that 


a 10¢ increase in the fare would provide revenue of $112,001 


in the Future Annual Period, or an increase of $28,004 over 


Minibus revenue in the Historical Period (Tr. 213-214; DCT 


Ex. 4). Transit introduced evidence through its Senior Vice 
President, J. Godfrey Butler that such an increase was needed 
to cover the expenses of the Minibus operation (rr. 23, 54-55). 
The Staff estimated that the proposed 10¢ increase 
in the Minibus fare would provide Transit with revenue of 
$122,055 in the Future Annual Period, or an increase of 
$38,058 over the Historical Period (Tr. 386; stafé Ex. 1) and 
recommended that the increase be denied on the Broun that any 
increase would be "a departure from the concept of the Minibus 


operation" (Tr. 386). 


4. Charter revenue 


Finally, Transit estimated that it would have only . 


$2,175,700 in charter revenue in the Future Annual Period, 


or a decrease of $16,748 over that of the Historical Period 


(Tr. 198; DCT Ex. 3). The Staff, on the other hand, estimated 


that Transit would have charter revenue of $2,402,968 in the 
Future Annual Period, or an increase of $210,520 over that of 
the Historical Period (Tr. 607; Staff Exs. 1 and S-1). The 
Staff derived its estimate of charter revenue by annualizing 
Transit's actual charter revenue from three of the most 


recent quarters (Tr. 607; see Staff Ex. 1, p- 8). Transit 


however had based its estimate of a slight decline in charter 


revenue on the experience of prior years and advanced book- 
ings in the Future Annual Period (Tr. 241). 

Charles W. Overhouse, the chief witness for the 
Staff, conceded under cross-examination that at no time in 
Transit's history had it had charter revenue as high as 
that estimated by the Staff (Tr. 607). In addition, Mr. 
Overhouse stated that a study was currently being conducted 
of Transit's charter operations and one possible result of 
that study might be that Transit would be required to reduce 
its charter operations, so as to make equipment available 
for general passenger purposes (Tr. 608). 

George T. Keyser pointed out that Transit's 
charter revenue in the Historical Period was unusually 
high, primarily as the result of the 1969 Moratorium Demon- 
stration, which had the result of increasing Transit's 
charter revenue by over $80,000 (Tr. 776-777). As Mr. 
Keyser pointed out there was no basis for assuming that such 


a demonstration would reoccur in the Future Annual Period 


(Tr. 776-777). In addition, Mr. Keyser pointed out that 

recent increased competition from other charter companies 
| 

had adversely affected revenue and would be expected to 


continue to do so in the Future Annual Period (Tr. 779-788) . 
| 


B. Order No. 1052 
On June 26, 1970 the Commission issued Order No. 
1052 in which it found that Transit was operating at such a 
substantial loss under its then current 32¢ fare that the 
Commission could not deny Transit's request for a fare in- 
crease to 40¢ (Order No. 1052, pp. 12-13, 23). With regard 


to the specific issues raised in this appeal, the Commission: 


(a) rejected what it found to be the most accurate estimate 


of the number of Transit riders in the Future Annual Period 
solely on the ground that Transit had estimated a greater number 
(Order No. 1052, p. 6); (b) adopted the Staff's Sscimace of 
$1,961, as Transit's average cost of disposing of suits in 

the Future Annual Period (Order No. 1052, p. 8); (ec) refused 

to allow Transit to amortize the estimated deficiency of 
$916,257 in the injuries and damages reserve that Transit 
estimated would occur because of pending lawsuits and claims 

as of March 31, 1970 (Order No. 1052, p. 9); (d) denied 


Transit's request for a 10¢ increase in the Minibus fare 


(Order No. 1052, pp. 20-21); and (e) adopted the Staff's 


estimate that Transit would have charter revenue of 
$2,402,968 in the Future Annual Period (Order No. 1052, 
p. 7)- 

In adopting Transit's estimate of the number of 
Transit riders at existing fares in the Future Annual Period, 
the Commission noted that it had made its own analysis, based 
on the most current data available, and found that both the 
Staff and Transit had substantially overestimated the number 
of Transit riders in the Future Annual Period (Order No. 1052, 
p. 6). Nevertheless the Commission rejected its own estimate 
and adopted the estimate of Transit even though the latter 
was entirely "too high" (Order No. 1052, p- 6). In so doing, 
the Commission stated that: 

“the burden of proving its entitlement to 

relief is on the company. We will not ask 

the rate payer to provide additional reve- 

nues which the company, in effect, did not 

seek. To the extent that revenues are not 

forthcoming because ridership is less than 

the company's own projection, the company 

must absorb that shortfall." (Order No. 

1052, p- 6). 

After adopting the Staff's estimate of $1,961 as 
the average cost of disposing of lawsuits in the Future Annual 
Period, the Commission rounded the figure upwards to $2,000, 


in contradistinction to the Staff which had rounded the figure 


downward to $1,900 (Order No. 1052, P- 8). The Commission 


found that an average cost of $2,000 would allow an annual 


credit of $1,900,000 to the reserve for injuries and damages, 


an amount which the Commission concluded would be "in line 


with historical experience" (Order No. 1052, p. 8). 
| 
Although the Commission concluded that the Staff's 


analysis of the adequacy of the present reserve for injuries 


and damages was not as sound as that of Transit, it refused 


to accept Transit's analysis and to allow Transit to amortize 
over a three year period the estimated deficiency of $916,257 
in the reserve that Transit estimated would arise pecause of 
the pending lawsuits and claims (Order No. 1052, p. 9). In- 
stead, the Commission promised to "hire the services ofa 
consultant to do a study to determine the extent of the 
deficiency and ... make whatever adjustments to the reserve 
allowance seem appropriate at the next opportunity" (Order 
No. 1052, p. 9). : 

In denying Transit its requested 10¢ inno in 
the Minibus fare, the Commission concluded that the "rela- 
tively small increase in revenue" of $28,000 which would 
result did not justify the approximately 280,000 decrease 
in the number of Minibus riders (Order No. 1052, p- 20). 
Moreover the Commissiioniconciuded that the requested fare 
increase would only lead to decreases in patronage and sub- 
sequent reductions in service, all of which contributed to 
a cycle which would "lead to the complete destruction of the 
operation" (Order No. 1052, p. 20). | 


Lastly, the Commission adopted the Staff's estimate 


of charter revenue in the Future Annual Period, pointing out 


that it had accepted Transit's estimate in the last rate case 
and that estimate had turned out to be "quite low" (Order No. 
1052, p- 7)- 

The Commission then proceeded to establish a fare 
structure for Transit which it concluded would produce net 
operating income in the Future Annual Period of $2,440,284, 
representing an operating ratio of 94.79% or a return of 5.21% 
(Order No. 1052, p- 24). 

On July 24, 1970 Transit, pursuant to Section 16 
of the Compact, filed an application for reconsideration of 
Order No. 1052. ‘The Commission denied Transit's application 
in Order No. 1078, served on August 7, 1970. Thereafter, on 
August 28, 1970, Transit filed a Petition For Review of 
orders Nos. 1052 and 1078 with this Court, pursuant to Sec- 


tion 17(a) of the Compact. 


ARGUMENT 
I. 


THE COMMISSION ERRED IN NOT BASING ITS 
PROJECTION OF PASSENGER REVENUE IN THE 
FUTURE ANNUAL PERIOD UPON ITS OWN 
ESTIMATE OF THE NUMBER OF TRANSIT RIDERS 
IN THE FUTURE ANNUAL PERIOD, SINCE THAT 
ESTIMATE WAS THE ONE THAT THE COMMISSION 
CLEARLY FOUND TO BE THE MOST ACCURATE 


The Commission. found, in Order No. 1052, that at 
the fares allowed by the Commission, Transit would have 
passenger revenue of $41,442,719 in the Future Annual Period 
(Order No. 1052, p. 24). The Commission stated that it was 
basing this projection of passenger revenue on Transit's 
estimate of the number of Transit riders in the Puture Annual 
| 


Period (Order No. 1052, p. 6). 
In Order No. 1052, the Commission reviewed in detail 
the respective methodologies of Transit and the Staff in 


estimating the number of Transit riders in the Future Annual 


Period. The Commission concluded that neither method was 


"fully satisfactory" (Order No. 1052, p. 5). The Commission, 


therefore, made its own estimate of passenger ridership, the 


results of which indicated that Transit would have an even 


lower level of ridership in the Future Annual Period than that 


estimated by Transit itself (Order No. 1052, p. 6). 
Nevertheless, the Commission decided to adopt Transit's 


| 
estimate of the number of Transit riders in the Future Annual 


15 


Period, even though it found that such number would be "too 
high" (Order No. 1052, p. 6). The result is that the Commis- 
sion overestimated the number of Transit riders in the Future 
Annual Period by the difference between the number of riders 
estimated by Transit and the number estimated by the Commis- 


sion. Thus, the Commission overstated the amount of Transit's 


estimated revenues for the Future Annual Period at the author- 


ized fares. The consequence to Transit is that, assuming that 
the rate of return (5.21%) authorized by Order No. 1052 is the 
fair and reasonable rate of return, Transit will not be able 
to achieve such rate of return at the fares authorized by the 
Commission. The only way Transit could achieve such a rate of 
return (5.21%), given the lesser number of projected passengers 
would be at fares higher than those authorized by the Commission. 

The only explanation given by the Commission for adopt-— 
ing an estimate of ridership in the Future Annual Period that 
was "too high" was the Commission's statement that: 

"the burden of proving its entitlement to 

relief is on the Company. We will not ask 

the rate payer to provide additional reve- 

nues which the Company, in effect, did not 

seek." (Order No. 1052, p- 6). 

The Commission concluded by stating that to the 
extent that the revenue projected by Transit did not mate- 
rialize in the Future Annual Period "the Company must absorb 


that shortfall" (Order No. 1052, p.- 6). Transit submits, as 


will be hereinafter shown, that the Commission erred in not 


adopting its own estimate, which it found to be more accurate 


than those of the Staff and Transit. 


A. The Commission Has A Duty To Base 
Its Projection Of Passenger Revenue 
In The Future Annual Period Upon 
The Most Accurate Estimate Of 
Transit's Ridership In The Future 
Annual Period As Is Possible 


In basing its projection of passenger revenue in 


the Future Annual Period on Transit's ridership estimate for 


the Future Annual Period rather than its own lower estimate 


which the Commission found was more accurate, the Commission 


violated its duty to make its estimates and projections as 


accurate as possible. Williams v. WMATC, 134 U.S. |App.- D.C. 


342, 415 F.2d 922 (1968), cert. denied, 393 U.S. 1081 (1969). 
In the Williams case this Court set forth, in clear 
terms, the standards which the Commission must meet in making 


its estimates and projections. In that case this Court stated 
| 
as follows: 

: | 
"The process of fixing rates prospec — 
tively necessarily imposes on a ratemaking 
authority the difficult task of estimating 
the utility's cost, in future years, of pro- 
viding service to the public. Even the | 
most intelligent estimate of future expenses, 
because it is an estimate, does not dispel 
completely the possibility of some inaccu- 
racy. Notwithstanding the uncertainty that 
attends all prophesy, a regulatory agency 
is duty bound to make its forecasts as accu- 
rate as it possibly can, and a reviewing 
court 18 entitled to assume that it has done 
so." [Emphasis supplied] 415 F.2d at 973. 


This Court also noted that the soundest estimate is one that: 
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"contains an equal likelihood that the pro- 
jection will be too large as that it will be 
too small. If there is no likelihood that a 
given estimate may be too large but a sub- 
stantial one that it may be too small, the 
estimate is unreliable." 415 F.2d at 973, 
309. 


As will be shown in Point I(B), infra, the Commission 


made no attempt to fulfill this obligation. 


B. The Commission Conceded That The 
Estimates Of Both Transit And The 
Staff Overestimated The Number 
Of Transit Riders In The Future 
Annual Period 
In Order No. 1052, the Commission based its projection 
of passenger revenue in the Future Annual Period upon Transit's 
estimate of passenger ridership even though it conceded that 
both the estimate of Transit and that of the Staff were clearly 
overestimated (Order No. 1052, p- 6). 
Transit had estimated that at existing fares it would 
have a projected ridership of 113,767,490 (Tr. 194; DCT Ex. 3). 
This projected ridership figure was based upon the annualiza- 
tion by Transit of actual ridership during the 13 week period 
immediately following its previous fare increase on October 
26, 1969 (Tr. 194-198; DCT Ex. 3). The Commission described 
the annualization as follows: 
"the annualization was made by determining 
what percentage of a year's revenue was made 
up by the equivalent 13-week period during 
the twelve months ended October 25, 1969. 
This percentage factor was then applied to 
the actual ridership experience for the 13 
weeks following the latest fare increase 


... to develop the annual ridership for the 
future period." (Order No. 1052, p. 5)- 


18 


As $.0. Hatfield testified, this represented the latest avail- 


able data at the time (March 1970) Transit's testimony and 


exhibits were being prepared (Tr. 195). 

The Staff, on the other hand, estimated that at 
existing fares Transit would have a projected ridership of 
114,187,193 (Tr. 384, Staff Ex. 1C). In arriving at its pro- 
jected ridership figure the Staff took a different approach 
than Transit. First of all the Staff used actual ridership 
figures for the 5 months immediately following the previous 
fare increase, rather than the 13 weeks used by Transit 
(Staff Ex. 1, pp. 6-7). ‘To annualize its figures the Staff 
took the actual ridership for the 7 months preceding the 
previous fare increase (Staff Ex. 1, pp. 6-7) and applied 
thereto a resistance factor of .32% to take into account 
the impact of the previous fare increase (Staff Ex. 1, pp. 
6-7). Then the adjusted figure for the 7 month period 
was added to the actual ridership for the 5 month period to 
obtain the annual ridership figure (Tr. 384; Staff EX. 1, pp. 
6-7). 

The Commission considered both of these methods; 
however, it concluded that neither approach was "gully satis- 
factory" (Order No. 1052, p. 5). In the commission’ "s opinion, 
Transit's approach utilized an "undesirably small" base period 
which tended to produce "a distorted result" (order No. 1052, 
p. 5). The Staff's approach was likewise unsatisfactory to the 


| 
Commission's because it took no account of the “declining trend 


in ridership," which the Commission had noted in Transit's 
weekly passenger reports (Order No. 1052, p- 5). 

The Commission, therefore, decided to make its own 
estimate of Transit's annual ridership, utilizing the data 
in the record (Order No. 1052, p. 6). ‘The Commission applied 
the annualization method used by Transit to the 5 month post— 
fare increase data utilized by the Staff (Order No. 1052, p. 6). 
As a result of these calculations the Commission determined 
that Transit would have an annual ridership of 113,253,766, or 
513,724 less than that projected by Transit and 933,427 less 


than that projected by the Staff (Order No. 1052, p- 6). In 


order to test its own estimates, the Commission proceeded to 


then annualize the latest data from the monthly reports filed 
with the Commission by Transit. This test showed that annual 
ridership might not surpass 112,785,616 or 981,874 less than 
projected by Transit and 1,401,577 less than projected by 

the Staff (Order No. 1052, p. 6). Thus, utilizing the most 
recent data available merely confirmed the Commission's con- 
clusion that its own estimates were more accurate than those 
of Transit and the Staff. It confirmed that the "continuing 
downward trend in ridership" had rendered the estimates of 
both the Staff and Transit unreliable (Order No. 1052, pp. 5-6). 
However, instead of adopting the estimate which it found would 
have been most accurate, the Commission arbitrarily chose to 


adopt the estimate of Transit, which the Commission conceded was 


clearly too high. In so doing the Commission clearly breached 


its duty to make its estimates "as accurate as it possibly can." 
The only reason given by the Commission for its action 

was that Transit had the "burden of proving its entitlement" 

to a rate increase, and therefore, the Commission concluded, 

it should not provide "additional revenues which the Company , 

in effect, did not seek" (Order No. 1052, p. 6). Clearly this 

conclusion is unsupportable. It is in the public interest for 

the Commission to provide Transit with revenue sufficient for 

it to provide adequate transportation services and still main- 

tain its financial health. It is only by allowing ‘Transit to 

receive sufficient revenues that Transit will, as stated by 

this Court, be provided with both the form and substance of 

financial stability. D.C. Transit, Inc. v. WMATC, 121 U.S. 

App. D.C. 375, 350 F.2d 753 (1965), cert. denied, 389 U.S. 

847 (1967). 
For all of the foregoing reasons the decision of 

the Commission was arbitrary and capricious and aes be 

sustained. Universal Camera Corp. v- NLRB, 340 U.S. 474 


(1951); Northeast Airlines, Inc. v. CAB, 331 F.2d 579 (1st 


Cir. 1964). 


Ir. 


THE COMMISSION ERRED IN FAILING TO 
ADOPT TRANSIT'S ESTIMATE OF THE 
AVERAGE COST OF DISPOSING OF LAWSUITS 
IN THE FUTURE ANNUAL PERIOD 


IN_THE FULD 


In Order No. 1052 the Commission adopted $2,000 
as the average cost of disposing of lawsuits in the Future 
Annual Period (p. 8). In so doing, the Commission, in 
effect, adopted the estimate of the Staff and rejected 
pransit's estimate of $2,186. 

In the hearings the Staff had originally used 
$1,900 as its average cost of disposing of lawsuits in the 
Future Annval Period (Tr. 581; Staff Ex. 6). The Staff's 
estimate of $1,900 was based, according to the Staff witness, 
on Transit's average cost ($1,961) in 1969 of disposing of 
lawsuits rounded off downward to $1,900 (Tr. 581-582; Staff 
Ex. 6). There was no explanation given by the Staff's 
witness for rounding the figure downward. The Commission, 
therefore, in Order No. 1052 corrected this erroneous aspect 
of the Staff's analysis by rounding the estimate used by 
the Staff upward to the nearest $1,000, and found that the 


average cost of disposing of suits in the Future Annual 


Period would be $2,000 (Order No. 1052, p. 8)- 


Transit had urged the Commission to use $2,186 as 
the average cost of disposing of lawsuits in the Future Annual 
Period (Tr. 808; DCT Ex. 27). This estimate was based on 
more current data, the total number of lawsuits outstanding 
against Transit as of March 31, 1970 (Tr. 808; DCT Ex. 27). 
As a result of the Commission's failure to adopt an average 
cost of $2,186, the Commission underestimated Transit's 
cost of disposing of new lawsuits in the Future Annual 
Period by $61,995.81.* 

A. There Is No Rational Basis For 
The Commission's Conclusion That 
The Average Cost Of Disposing Of 
Lawsuits In The Future Annual 


Period Will Be $2,000 


| 
There is no rational basis for the Commission's 


conclusion that the average cost of disposing of lawsuits in 
the Future Annual Period will be only $2,000. 


As previously noted, the Commission's conclusion 


| 
was based solely on the Staff's estimate of $1,961, which 


was the average cost for the year 1969 (Tr. 581-582; Staff 
| 
Ex. 6). There is no evidence in the record, however, to 


| 
indicate why the Staff felt $1,961 was an appropriate esti- 


* This is the amount of $1,961,995.81 requested by Transit 
(DCT Ex. 27, Schedule 1, i.e. $661,995. 81 plus $1,300, 000) 
less the amount of $1,900,000 allowed by the Commission 
in Order No. 1052. | 

| 

| 


mate of Transit's cost of disposing of suits in the Future 


Annual Period. It was based solely on 1969 figures - the 
number of suits disposed of (335) and the cost of settling 
them ($656,969) (Tr. 581-582; Staff Ex. 6). It made no 
allowance for the increase in the number of lawsuits in 
1970 and the spiralling costs of disposing of them. 

The $1,961 estimate of the Staff makes no allowance 
for the effects of inflation on the cost of disposing of law- 
suits. As pointed out at the hearings by S. 0. Hatfield, 
Vice Presiagent of Transit, not only have the number of law- 
suits against Transit been increasing, but the cost of 
settling them has been increasing rapidly (Tr. 202-205). 

Cbviously, the Staff made no attempt to estimate 
Transit's cost of disposing of lawsuits in the Future Annual 
Period, but arbitrarily selected 1969. Thus, there was no 
rational foundation for the Staff's estimate, and the 
Commission's findings based thereon cannot be sustained. 
Universal Camera Corp. v. NLRB, supra; Northeast Airlines, 
Inc. v. CAB, supra. 

B. There Is Substantial Evidence In 
The Record To Support Transit's 
Estimate That The Average Cost Of 
Disposing Of Lawsuits In The Future 
Annual Period Will Be $2,186 
In contrast to the Staff's approach, Transit intro- 


duced substantial evidence at the hearings in support of its 


estimate of $2,186, as representing a fair estimate of the 
cost of disposing of lawsuits in the Future Annual Period. 


Transit introduced evidence showing that as of March 


31, 1970 it had 905 suits pending (Tr. 810; DCT Ex. '27). The 
total amount being sued for was $30,860,210 (Tr. 810-811). 


Transit then multiplied this $30,860,210 figure by 6.41%, rep- 


resenting the percentage obtained by dividing the total costs 
of disposing of suits in 1969 by the total amount for which 
suits were brought in 1969 (Tr. 810-811). The resulting 
$1,978,139 was then divided by the number of suits pending 
(905) to arrive at $2,186 as the average cost per suit (Tr. 
808-812; DCT Ex. 27). In other words, Transit used the most 
recent data available, the number of lawsuits (905) and the 
damages claimed therein ($30,860,210) to make its estimate, 
and did not, as the Staff did, rely solely on 1969 figures. 
The evidence clearly establishes that the Staff had 
the same information used by Transit available to it in the 
preparation of its exhibits and could easily have used this 
approach (Tr. 810-811). Nevertheless the Staff chose to 
arbitrarily select $1,961, representing costs in 1969, as 
Transit's average cost of disposing of suits in the Future 


Annual Period. | 


Thus, unlike the Staff's estimate of cost of dispos- 


ing of lawsuits in the Future Annual Period, Transit's estimate 
| 


was well reasoned and supported by substantial evidence in the 


record. There can be no doubt but that Transit's approach 
provides a better estimate of the expense which it will in- 
cur in the Future Annual Period. It was, therefore, error 
for the Commission to reject Transit's estimate and adopt 
the estimate of the Staff. Accordingly, the decision of the 


Commission cannot be sustained. Universal Camera Corp. v. 


NLRB, supra; Northeast Airlines, Inc. v. CAB, supra. 


IIt. 


THE COMMISSION ERRED IN REFUSING 
TO ALLOW TRANSIT TO AMORTIZE THE 
ESTIMATED DEFICIENCY OF $916,257 
IN THE RESERVE FOR INJURIES AND 
DAMAGES THAT WOULD ARISE IN THE 
FUTURE ANNUAL PERIOD BECAUSE OF 
LAWSUITS AND CLAIMS OUTSTANDING 
AS OF MARCH 31, 1970 


In Order No. 1052, the Commission refused to allow 
Transit to amortize its estimated deficiency of $916,267 in 


the injuries and damages reserve (p. 9). The estimated defi- 


ciency is based on the cost of settling lawsuits and claims 


outstanding as of March 31, 1970, including workmen's 
compensation claims (Tr. 812-815; DCT Ex. 27). The Staff's 
| 


estimate completely excluded any consideration of claims 


pending as of March 31, 1970. 


At the hearings, both the Staff and Transit agreed 


that a deficiency existed and would continue to exist in the 
Future Annual Period (Tr. 571, 814). However, the staff dis- 
agreed with Transit as to the exact level of the deficiency 
(Tr. 508-509; Staff Ex. 6). | 

In the hearings the Staff witness, Richard Cr 
Kirtley, conceded that its analysis failed to take into 
consideration any of Transit's outstanding claims, some of 


which would be settled before reaching litigation and some of 


which would develop into lawsuits which would be much more 


costly to Transit than satisfaction of the claims without 
litigation (Tr. 585-586). Recognizing the importance of the 
Staff's failure to consider these significant items, the Com- 
mission found in Order No. 1052 that Transit's methodology 
for estimating the size of the deficiency was "sounder" than 


that of the Staff (Order No. 1052, p. 9). Nevertheless, the 


Commission failed in Order No. 1052 to make any allowance for 


this deficiency. 


A. ‘The Commission Has A Duty To 
Make The Most Accurate 
Estimate Of Transit's Oper- 
ating Revenue Deductions In 
The Future Annual Period As 
Is Possible 


As previously pointed out supra at I(A) the Commis- 
sion had a duty to make its estimates as accurate as possible. 
Williams v. WMATC, supra. What this Court said in Williams 
bears repeating: 


"The process of fixing rates prospectively 
necessarily imposes on a ratemaking author- 
ity the difficult task of estimating the 
utility's cost, in future years, of provid- 
ing service to the public. Even the most 
intelligent estimate of future expenses, 
because it is an estimate, does not dispel 
completely the possibility of some inaccu- 
racy. Nothwithstanding the uncertainty that 
attends’ all prophesy, a regulato agen 

ts dut =. to mee its ee as accu- 
rate as it possibly can, and a reviewing 
court is entitled to assume that it has done 
so." [Emphasis supplied] 415 F.2d at 973. 


This Court also noted that the soundest estimate is one that: 


"contains an equal likelihood that the pro- 
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jection will be too large as that it will be 
too small. If there is no likelihood that /ja 
given estimate may be too large but a sub-_ 
stantial one that it may be too small, the! 
estimate is unreliable." 415 F.2d at 973, 
n.309. 


However, in Order No. 1052 the Commission refused to 
make any allowance for a deficiency in Transit's injuries and 
damages reserve which it concedes will occur in the puture 
Annual Period. The Commission concedes in Order No. 1052 that 
the only question outstanding is the "extent of the deficiency" 
(p. 9). In addition, at no time has the Commission shown that 
an estimate of the deficiency in the injuries and damages re- 
serve is “beyond the capabilities of the Conmission,< Payne 


v. WMATC, 415 F.2d 901, 920 (1968) - 


Clearly therefore the decision of the Commission to 
| 


disallow any amortization of the estimated deficiency in the 
injuries and damages reserve lacks any rational foundation and 
can only be viewed as arbitrary and capricious. As such it 


cannot be sustained. Williams v. WMATC, supra; Universal 


Camera Corp. v. NLRB, supra; Northeast Airlines, Inc. v. CAB, 


supra. 


B. There Is Substantial Evidence 
In The Record To Support 
Transit's Estimate That A Defi- 
ciency Of $916,257 In The 
Reserve For Injuries And 
Damages Would Arise In 
The Future Annual Period 
Because Of Claims Outstanding 
As Of March 31, 1970 


AS Vi ee 


In the hearings Transit introduced substantial evi- 
| 
| 


dence in support of its estimate of a $916,257 deficiency in 
the injuries and damages reserve in the Future Annual Period. 
pcT Exhibit No. 27 (Schedule 1) sets forth in detail the items 
which go to make up this deficiency. This schedule shows that 
as of March 31, 1970 Transit had 905 suits outstanding and 
Transit estimated the cost of settling these suits would be 
$1,978,139. In addition Transit had 1,306 claims outstanding 
for the same period. Of these 1,306 claims Transit estimated 
that 16.67%, or approximately 217, would develop into lawsuits. 
Based on Transit's estimate of $2,186 as the average cost of 
settling such lawsuits, Transit estimated the cost of settling 
these 217 additional lawsuits at $474,316. 

Schedule 1 to DCT Ex. 27 also shows that, for the 
remaining 1,089 claims (1,306-219), Transit estimated that, 
at an average settlement cost of $125 per claim, it would 
cost $136,125 to settle such claims. Lastly Transit estimated 
that as of March 31, 1970 it would cost $847,109 to settle 
workmen's compensation claims. Transit's estimate of the total 
cost of disposing of lawsuits and settling claims in the Future 
Annual Period was determined to be $3,435,690 (DCT Ex. 27, 
Schedule 1). However, Mr. Hatfield testified that because 


Transit could perhaps dispose of many of the items at a lesser 


amount if it had the cash to do so, he provided a "discount" 


of 20% and thus reduced the amount of $3,435,690 to $2,748,552 


as of March 31, 1970 (Tr. 813-814). Deducting the reserve 


balance of $1,832,295 on March 31, 1970 from this total esti- 


mated liability, Transit determined that its reserve; for 
injuries and damages was deficient to the extent of $916,257. 

In contrast to Transit's reasoned presentation of 
evidence in support of its estimate of the deficiency, the 
Staff, while conceding the existence of a deficiency, made no 
attempt to estimate the exact size of it. Moreover, Richard 
Cc. Kirtley, the Staff's witness, conceded that in testing the 
adequacy of the reserve for injuries and damages, the Staff 


had only considered the cost of lawsuits then outstanding. 


No consideration was given to the cost of settling pending 


claims against Transit, a number of which Kirtley conceded 


would develop into lawsuits in the Future Annual Period. 


Mr. Kirtley testified as follows (Tr. 569-571): 


Q. [By Mr. Spear, counsel for Transit]: | 
How much would you say the deficiency is? 


Mr. Schneider [counsel for the Staff]: 
Coulda I ask for clarification, as of March 
31? 


By Mr. Spear: 


Q. As of March 31, 1970? 
A. I£f you drop down to the bottom section of my 
Exhibit 6, where I test the reserve adequacy, 
admittedly I only tested it through the outstand- 
ing claims at March 31, being the 907 [should be 
905] outstanding claims that are in litigation 

at this point. I did not take into consideration 
Sther claims, which at December 31, 1969, totaled 
1361 [should be 1306], based upon a report from 
your claim department. 


The average settlement on those claims for 
the year 1969 was $124.69. If you multiply that 
by 1361 you come up with $169,000. That hasn't 
been kicked into this adequacy test. 


Also, there are Workmen Compensation claims, 
totaling perhaps in excess of $800,000. I have 
not considered those here. I have not considered 
the $800,000 primarily because there is a good 
chance the $800,000 may never materialize. 


Q. What is your opinion as to what amount the 
company will have to pay against the $800,000 of 
claims? : 


A. I kicked in to my forecast of future year 
expenditures an amount in excess of $225,000. 


Q. That is for the future annual period. 


What about the amount which you would esti- 
mate to be applicable to all claims outstanding 


even as of March 31, 1970, or December 31, 1969? 
A. Let me put it this way, Mr. Spear. 

Your question leads to "If the company had 
to pay off all its outstanding claims as of 
coday, would there be a deficiency in the fund?" 

Based upon that amount, I gave as Workmen's 
Compensation Claims, there would be about a 
$700,000 deficiency right now.* 

Although the Staff did not bother to estimate the 
size of the deficiency in the reserve, Mr. Kirtley did state 
at the heazing that it was his position that the deficiency 


"should not be made up in one year, but should be spread over 


about three years" (Tr. 572). Transit followed the Staff's 


suggestion and proposed that it be allowed to amortize the 


deficiency ($916,257.13) over the next three years and hence 


ES 


* See also testimony by Kirtley to the same effect on pages 
583-586 of the transcript. 
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increase the reserve in the Future Annual Period by $305,419.04, 
i.e. one third of the deficiency (Tr. 814; DCT Ex. 27). Never- 
theless, the Commission denied Transit's request and totally 
ignored the deficiency in deciding the amount of the accrual 
for injuries and damages in the Future Annual Period. 

Thus, all of the evidence in the record supported 
Transit's position that a deficiency existed in the injuries 
and damages reserve; and there was substantial evidence in 
the record to support Transit's estimate that the size of the 
deficiency was $916,257. Accordingly, the decision of the 
Commission to disallow any allowance for the deficiency was 


arbitrary and capricious and cannot be sustained. Universal 


Camera Corp. v. NLRB, supra; Northeast Airlines, Inc. v. CAB, 


supra. 


IV. 


THE COMMISSION ERRED IN DISALLOWING 
TRANSIT'S REQUEST FOR AN INCREASE 


IN THE MINIBUS FARE FROM 10¢ TO 20¢ 
In Order No. 1052, the Commission denied Transit a 
requested 10¢ increase in the Minibus fare (Order No. 1052, 


p- 20). The only apparent basis for the Commission's decision 


was its conclusion that any increase in fares invariably leads 


to a decrease in passengers, which, in turn, leads to “in- 
creased pressure" for a reduction in service, which results 
in a further reduction in patronage (Order No. 1052, p. 20). 
Thus, the Commission concluded that "[t]his cycle would even- 
tually lead to the complete destruction of the [Minibus] opera- 
tion" (Order No. 1052, p. 20). 
A. There Is No Rational Basis For The 

Commission's Denial Of The Requested 

Increase In The Minibus Fare 

As previously pointed out the only reason given for 

the Commission's refusal to allow an increase in the Minibus 
fare was the fear that this would lead to the eventual destruc- 
tion of the entire Minibus operation. In the hearings the 
Staff had opposed Transit's application for an increase in 
the Minibus fare by arguing that any increase is "a departure 


from the concept of the Minibus operation" (Tr. 386). 


Both the reasons advanced by the Commission and the 
Staff totally ignore, however, the fact that not only does the 
existing 10¢ Minibus fare fail to cover its cost of operation, 
but, in a period of rapidly increasing costs, the matntenance 
of the 10¢ Minibus fare constitutes an increasing and undue 
burden on Transit's general ridership. As was previously 
pointed out in the hearings in the 1969 rate case* the Minibuses 


are lightweight, not very sturdy vehicles, which require pro- 


portionately more maintenance than the standard bus. Thus, as 


labor and maintenance costs increase, some increase in the 
Minibus fare is essential in order to insure that the fare 
structure in the overall system is as equitable and non- 
discriminatory as possible. The Commission has failed to set 
forth adequate reasons why the public should have to, in effect, 
subsidize the Minibus riders. The fact that an increased fare 
will result in less Minibus riders is clearly not a sufficient 


reason because the same rationale would apply to the increase 


requested on other lines — and if applied uniformly would re- 


sult in Transit never receiving a fare increase. 
The conclusion that an increase in the Minibus fare 


woulda initiate a "cycle" which would "eventually lead toa 


Neen nS 


* fransit Application Nos. 573 and 553, filed May 
February 3, 1969 respectively, WMATC Docket No.) 
Tr. 123-124. 


complete destruction of the operation" is not supported by 
any evidence in the record and hence must be rejected as 
being arbitrary and capricious. Universal Camera Corp. 
v. NLRB, supra. 
B. There Is Substantial Evidence In 

The Record To Support The Requested 

Increase In The Minibus Fare 

=n the hearings, Transit introduced substantial evi- 
dence in support of its request for a 10¢ increase in the 
Minibus fare. Transit projected that the proposed 10¢ increase 
would provide revénues of $112,001 in the Future Annual Period, 
or an increase of $28,004 over the Historical Period (Tr. 213; 
pcr Ex. 4). Transit also estimated that as a result of this 
increase i: would have a decrease in ridership from 839,966 to 
560,005 (fxr. 213; DCT Ex. 4). 

S. 0. Hatfield, Vice President of Transit, testified 
as to Transit's increased operational expenses, including in- 
creased labor and maintenance costs (Tr. 199-208). J. Godfrey 
Butler, Senior Vice President of Transit, testified that an in- 


crease in the Minibus fare was necessary to cover increasing 


costs (Tr. 23, 54-55). In addition, Mr. Butler stated that 


there was no reason to fear that an increase in the Minibus 
fare would result in the destruction of the whole operation (Tr. 
54-55). Mr. Butler testified: 


“I think that the public generally, not only our 
passengers, but particularly our passengers, since 
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they are the group of people that we would be 
discussing in this particular connection, that 
they have along with the rest of the city, in 
fact the rest of the United States, become 
accustomed to rather rapidly advancing costs 
for everything. Whether that be attributed to 
the rise in the cost of living or inflation or 
whatever the passenger in his own individual 
mind may rationalize to accommodate himself to 
such individual items as a minibus fare." (Tr. 
55). 


Finally, the Commission recognized in Order No. 1052, 
| 


that the ideal solution to the Minibus problem would be some 


sort of subsidy not from the already burdened general ridership, 


but from the downtown merchants who receive a direct benefit 


from the service. As the Commission stated in Order No. 1052: 

| 
"Certainly it seems logical to us that the mer- 
chants who are benefited by the service should 
provide financial support to the extent the 
minibus cannot support itself at a fare level 
which provides an inducement to ride. Further- 
more, since the lower the fare, the more likely 
are people to use the minibus to travel to addi- 
tional stores once they are downtown, it might 
prove to the advantage of Downtown Progress to 
provide an even larger subsidy in order to bring 
about the return of five-cent fares" (Order No. 
1052, p. 21). 


| 
Transit, of course, would welcome such a solution to the problem, 


and has made similar suggestions in the past.* However in the 


* See testimony of Mr. Butler in the 1969 rate hearings; 
Application Nos. 573 and 553, filed May 29 and February 


3, 1969 respectively, WMATC Docket No. 201, Tr. 123. 


absence of any expression of willingness on the part of the 
downtown merchants to provide such a subsidy Transit must 
be allowed to cover its costs. 

Thus, there was substantial evidence in the record 


to support Transit's request for a 10¢ increase in the Minibus 


fare, and the Commission's decision to deny the 10¢ increase 


was arbitrary and'capricious and cannot be sustained. Universal 
Camera Cor. v. NLRB, supra; Northeast Airlines, Inc. v. CAB, 


supra. 


Vv. 


THE COMMISSION ERRED IN FAILING TO 
ADOPT TRANSIT'S ESTIMATE OF CHARTER 
REVENUE IN THE FUTURE ANNUAL PERIOD 


In Order No. 1052, the Commission adopted the estimate 
of the Staff as to charter revenue in the Future Annual Period. 
The Staff estimated that charter revenue would be $2,402,968 
(Tr. 607; Staff Ex. S-1). This estimate represented an increase 
in charter revenue of $210,520 in the Future Ronaaty period 
The Staff derived its estimate by annualizing the aroone of 
Transit's actual charter revenue for three of its then most 
recent quarters (Tr. 607; see Staff Ex. 1, pp. 8-9), Transit, 
on the other hand, predicated a slight decline in its charter 


revenue, based on prior experience and advance bookings in the 


Future Annual Period (Tr. 241, 792). Transit estimated only 


$2,175,700 in charter revenue in the Future Annual Period, a 
decrease of $16,748 from charter revenue in the Historical 


Period (Tr. 198; DCT Ex. 3). 


A. There Is No Rational Basis For 
The Commission's Conclusion That 
Transit Will Have Charter Revenue 
Of $2,402,968 In The Future Annual i 
Period 


In rejecting Transit's estimate of a slight decrease 


in charter revenue and adopting the optimistic estimate of the 


Staff, the Commission stated that it had adopted Transit's esti- 


mate in the last rate case, and that such estimate proved to be 
"quite low" (Order No. 1056, p- 7). Thus, the Commission chose 
to adopt the estimate of the Staff which the Commission stated 
projected "a continuation of present trends" (Order No. 1052, 

p- 7). 


There is no rational basis for the Commission's con- 


clusions. The Staff projected that Transit would have $2,402,968 


in charter revenue in the Future Annual Period (Tr. 607). How- 
ever in the hearings Mr. Overhouse, the chief witness of the 
Staff, testified that at no time in Transit's history had it had 
charter revenue as high as those estimated by the Staff (Tr. 
607). In addition Mr. Overhouse testified that a study was then 
being conducted of Transit's charter operations. Mr. Overhouse 
conceded that one of the possible results of that study might be 
that Transit would be required to reduce its charter operations 
so as to make the equipment available for general passenger 
purposes (Tr. 608). 

The Commission also ignored Transit's clear explanation 
as to why its estimate of charter revenue in the last rate case 
appears to have been "quite low." The difference between 
Transit's estimate in the last rate case and the actual historical 
experience as of March 31, 1970, was approximately $110,000. This 
difference was clearly explained by Transit at the hearings (Tr. 


793-795) : 


Q. [By Mr. Spear] Mr. Schneider asked you 


to reconcile the March 31, 1970, figure of: 
2,285,000 with the company 's figure of 

$2, 175,000 -- there is a $110,000 differen- 
tial in those two figures. Would you indi- 
cate how much of that figure is a result of 
your references to the moratorium revenues 

that you don't think will reoccur? 


A. [By Mr. Keyser] The moratorium revenues 
for the month of November 1969 were in the’ 
neighborhood of between $75,000 and $80, 000, 
sir. 

Q. Is that one of the factors that explains 
the difference in those two figures? 


A. that is right, because the actual revenue 
was $195,113.15. | 


Q. Also, in the March 31, 1970, figure, how 
many Easters did you have in that BETES 
period? 


A. Which one? 


Q. March 31, 1970? It started April l, 1969, 
through March 31, 1970. 


A. Easter came in 1970 in March. 


Q. How about 1969? 
| 


A. I had those marked. It wasn't in 1969) to 
the best of my recollection -- 


Q. Was it in April of 1969? 
A. I am reasonably sure. 


Q. From April 1969 until March 1967, how many 
Easters did you have? 


A. Two. 


Q. In April 1968 you had an Easter, and in March 
1970 you had an Easter, so you have two Easters? 


A. Yes. 


Q. Would that account for a substantial 
portion of the difference? 


A. Yes. 
Obviously such extraordinary events must be taken into con- 
sideration. When this is done, it is clear that Mr. Keyser's 
estimate in the prior rate case was quite accurate (Tr. 781). 
B. There Is Substantial Evidence In 
The Record To Support Transit's 
Estimate That Charter Revenue 


Will Not Exceed $2,175,700 In The 
Future 4nnual Period 


ST 


Transit's estimate that charter revenue in the Future 
Annual Period will not exceed $2,175,700 is supported by sub- 
stantial evidence in the record. As previously pointed out, 
Transit's 1969 charter revenue included over $80,000, resulting 
from the Moratorium Demonstration which occurred in Washington, 
D.C. There is obviously no basis for assuming such an event 
will occur in the Future Annual Period and Transit is undoubtedly 
justified in excluding the matter in making its estimates. 

Transit also pointed out that recent increased com- 
petition from other charter companies had adversely affected 


revenue and could be expected to continue to do so. Specif- 


ically, Transit noted that the recent acquisition by Greyhound 


of Airport Transit had adversely affected Transit's position 
with regard to charter operations (Tr. 787-788) .« 


Thus, all of the evidence supports Transit's posi- 


tion that there will be a decrease in charter revenue in the 
! 


Future Annual Period. There is no evidence to support the 
Staff's estimate that charter revenue will prove tol be greater 
than ever. Therefore, there was no rational basis for the 
Commission's conclusion that charter revenue would increase 

in the Future Annual Period. Accordingly, the Commission's 


decision cannot be sustained. Universal Camera Corp. v. NLRB, 


Supra; Northeast Airlines, Inc. v. CAB, supra. 


CONCLUSION 


For the reasons stated above, it is respectfully 
submitted: 
(1) That Order No. 1052 be set aside to the 


extent set forth herein; 


That Transit have such other and further 


relief as to this Court may seem just and 


proper .* 
Dated: December 9, 1970 


Respectfully submitted, 


Harvey M. Spear 

Attorney for Petitioner, 
D.C. Transit System, Inc. 

1420 New York Avenue N.W. 

Washington, D.C. 20005 
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In the event this Court concludes Transit is entitled 
to relief herein, proposals for compensation to Transit 
could be submitted by way of stipulation of the parties. 
If no such stipulation were possible, the parties could 
submit alternative proposals to the Court for its con- 
sideration. 


BRIEF: FOR RESPONDENT 
CaEDTA Ea RE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 24,586 


D.-C.. TRANSIT SYSTEM, INC., 


Petitioner, 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 


Respondent. 


PETITION TO REVIEW ORDERS OF THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 


DOUGLAS NS SCHNEIDER, JR. 
General Counsel 
Washington Metropolitan 
Area Transit Commission 
1625 I Street, N.W. 
Washington, D. C.. 20008 


United States Court of Appeals 


forthe: District of Columbia: Circuit ie% 


BTILED FEB oO 434 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 24,586 


D. C. TRANSIT SYSTEM, INC., 
Petitioner, 
Vv. 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION, 


Respondent. 


BRIEF FOR RESPONDENT 


STATEMENT OF THE ISSUES 


REFERENCE TO RULINGS . 


STATEMENT OF THE CASE . 


ARGUMENT 


I 


THE COMMISSION DID NOT ERR IN 
TRANSIT'S FORECAST OF REGULAR 
RIDERSHIP AND REVENUE FOR THE 
ANNUAL PERIOD . . -. - « « «© © © © «© © «© 


THE COMMISSION BASED ITS CONCLUSION THAT 
THE ANNUAL CREDIT TO THE INJURIES AND 
DAMAGES RESERVE SHOULD BE RAISED FROM 
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STATEMENT OF THE ISSUES 


1. Did the Washington Metropolitan Area transit 
Commission (Commission) err in basing its projection 
of regular route passenger revenue in the future anne 
period on estimates submitted by D. C. Transit eracent 
Inc. (fransit), even though an independent check made 
by the Commission indicated that Transit's gstinates 
might be high? 

2. Did the Commission err in failing to adopt 
Transit's estimate of the average cost of aiecosteonor 
suits in the future annual period? 


3. Did the Commission err in deferring the 


question of a possible deficiency in the reserve for 


injuries and damages? 


4. Did the Commission err in refusing to allow 


an increase in the Minibus fare from 10 cents to 
20 cents? 
5. Did the Commission err in failing to adopt 


Transit's estimate of charter revenue in the future 


annual period? 


REFERENCE TO RULINGS 


The following orders of the Washington Metropolitan 


Area Transit Commission have been referred to in this 
brief: 
Order No. 564 issued January 26, 1966 


Order No. 1030 issued March 24, 1970 


Order No. 1052 issued June 26, 1970 


STATEMENT OF THE CASE 


1. The Regular Route Passenger and Revenue Forecast 
for the Future Annual Period 


ST 


In Application No. 613, various aspects of which | 


are under consideration here, Transit estimated that 
ridership in the future annual period at the then 

| 
authorized fares would be 113,767,490. This projection 


was based upon an annualization of the actual peste 
during the 13-week period immediately following the : 
fare increase of October 26, 1969, and the only period 
subsequent to that fare increase for which actual rider- 


ship figures were available at the time of the submission 


of Transit's application (Tr. 194-198, D. C. Transit 


Exhibit 3). 

The staff forecast of ridership was presented a 
considerable period after Transit's application was 
filed, thus the staff's estimate was based upon the 
actual results of the five months immediately following 
the October 1969 fare increase (Tr. 384, Staff Exhibit 1, 
pp.6-7). The staff estimated that ridership in the 


future annual period at the then authorized fares would 


be 114,187,193. 


The Commission, in Order No. 1052 (pp. 5-6), found 


that neither the staff's nor the company's estimates were 


"fully satisfactory.” The Commission expressed the view 


that the company's data base of 13 weeks was too small 
upon which to ground an accurate projection, and noted 
that both estimates failed to take into account any 
decline in ridership trend other than the decline which 
could be expected from resistance to the fare increase. 
At the same time, the Commission noted that in reports 
filed weekly, there was evident a continuing downward 
trend in ridership which was exceeding the resistance 
estimates which the staff had made. Thus, the Commission 
saw a serious deficiency in the staff's estimate as com- 
pared with the later figures then available. And even 
though the company's estimate of ridership had been 

lower than the staff's, the Commission noted that in 
light of the latest data, even the company's estimate 
could be high. Nevertheless, the Commission adopted 

the company's forecast for purposes of estimating regular 


route revenues for the future annual period. The 


Commission took that approach for two stated reasons; 


(1) because the burden of proving entitlement to fare 


increases rests with the 
was unwilling to ask the 
in excess of those which 
estimates would produce, 
were down from Transit's 


indicated they might be, 


company, and the Commission | 


ratepayer to provide revenues 
the company's own ridership | 
and (2) even if the revenues 


estimate, as the Commission | 


the company would still 


cover its expenses and interest, and the loss to the | 


company would be in the form of reduced profits only. 


2. Injuries _and Damages Reserve 

By Order No. 564, issued January 26, 1966, the 
Commission established the amount of $1.3 million to 
be annually credited by Transit to its reserve for 


injuries and damages. In March 1970, as a part of its 


application for a general fare increase, Transit 


requested that the allowance for the amount to be 
credited to the reserve be increased to $2,250,000 
annually. Transit asserted that the cost of settling 
claims, and the number of claims, had increased since 
1966 to a point where a $1.3 million annual credit was 
no longer adequate. Transit further asserted that 
because the $1.3 million had become inadequate to 
cover annual outlays for injuries and damages, a 
deficiency in the reserve had developed. 

At first Transit presented its Exhibit No. 3, 
Schedule No. 6, to show that for the future annual period 
the cost of settling claims and suits for injuries and 
damages would exceed the $1.3 million annual credit by 


$997,598. Transit also submitted Exhibit No. 3, 


Schedule No. 6A, which purported to depict the existence 
of a deficiency of $544,940 in the reserve for injuries 
and damages as of November 30, 1969. The assumption | 
underlying these two schedules, that would have to be 
accepted if one were to accept their conclusions, was 
that all claims pending prior to the future annual period 


and all claims filed during the future annual period 


would actually be settled during the future annual period. 


The staff took a different approach in its analysis 
of what should be allowed as an annual credit to the 
reserve. The staff approach was set out in WMATC 


Exhibit No. 6. The staff's analysis rejected the notion 


that the proper annual credit should be calculated ony 
the assumption that all outstanding claims and all those 
to be filed in the rate year would actually be disposed 
of by the end of the rate year. The staff approach was 
to determine what the actual balance was in the meserte 
as of March 31, 1970, the most recent date for which | 
figures were available, then to add to that figure the 


amount that would accrue to the reserve by August 1, 1970, 


the beginning of the rate year; then to deduct the 


amount that would be expended from the reserve from 
April through July 1970, in order to arrive at the 
dollar amount that would be in the reserve as of the 
beginning of the rate year. The staff's estimate of 
expenditures for the four months April through July 
1970, was based on actual expenditures from the reserve 
for the three months January, February, and March 1970, 
for all claims including workmen's compensation, judg- 
ments, compromise settlements, and administrative costs. 
Having thus determined the reserve balance as of 
the beginning of the rate year, the staff's next step 
was to develop an estimate of the amount that would be 
expended from the reserve during the rate year. This 
was done by annualizing the actual expenditures for 
January, February, and March 1970, except for expendi- 
tures in those months for judgments and compromise 
settlements. That annualized figure was $1,003,245. 


Next, it was estimated that the cost of judgments and 


compromise settlements for the rate year would be 


$636,500. This estimate was based on the actual number 


of judgments and compromise settlements for 1969, 


multiplied by $1,900, the figure used by the staff as 
| 


the average cost of disposing of a lawsuit. The $1,900, 
in turn, was based on dividing the number of suits dis- 
posed of during 1969 (335) into the total dollar amount 


those dispositions had cost Transit ($1,978,139), resulting 
in a figure of $1,961, which the staff then rounded down 

to $1,900. These calculations led the staff to the con- 
clusion that the reserve balance would be $33,961 eros 

of meeting the estimated demands on the reserve by saly 31, 
1971, the end of the rate year. It was further calculated 
in WMATC Exhibit No. 6 that in order to put the reserve 
balance back to the level of March 31, 1970, by the end 

of the rate year, the $1.3 million which was then author- 
ized to be credited during the rate year would have to 


be augmented by an amount of $566,000 during the rate 
year. The staff recommended that the actual additional 
amount to be credited should be the round figure of : 
$550,000 annually, which would bring the authorized : 


credit to the reserve from $1.3 million annually, to 


$1,850,000 annually. 


As a test of the reserve adequacy, the staff calcu- 
lated that if the 905 suits pending at March 31, 1970, 
were settled at the average amount of $1,900 per suit, 
the cost would be $1,719,500. That test did not take 
into account any workmen's compensation or other costs. 

On rebuttal, in response to the staff analysis, the 
company submitted Exhibit No. 27 which was an attempt 


to show that even if one were to reject Transit's 


original approach as set out in Transit's Exhibit No. 3, 


Schedule Nos. 6 and 6A, and instead follow the staff 
methodology, Transit's claim to a need for a $2,250,000 
annual credit to the reserve was justified. In fact, 

on the issue of the amount of annual demand upon the 
reserve, aside from the question of deficiency, Transit's 
results were the same as the staff's except that the 
company differed on the average cost of settling a suit. 
Transit estimated that cost to be $2,186. Transit's 
higher estimate of that average cost was based on 2 
different methodology than the staff had used. Transit 
took the total dollar amount sued for in the 905 suits 


which were outstanding at March 31, 1970 ($30,860,209), 


multiplied that amount by 6.41%, which was said to be 

the percentage paid out in 1969 of the amount sued for 

in 1969, then divided that amount ($1,978,139) by the 

number of suits outstanding at March 31, 1970 (905), 

to get the average cost of $2,186 for settling a lawsuit 
Next Transit added the sum $305,419 to the annual 

reserve requirement to provide a three-year amon ies 


of a $916,257 deficiency which Transit alleged would 


exist in the reserve at March 31, 1970. The deficiency 


was calculated by determining what it would cost to 
settle all the outstanding suits pending at March 31, 
1970, at the average amount of $2,186; adding the wants 
of settling all outstanding claims that would not Pinon 
into lawsuits, at a cost of $125 per claim; and then 
adding an amount of $847,108 which was said to be the 
company's liability for workmen's compensation. this 
resulted in a total Transit estimate of $3,435,689, as 
the reserve requirement at the end of the rate year. 
Transit then lowered the estimate by 20% which was 
called "a margin of error." The net deficiency was 
then said to be $916,257 from the amount in the reserve 
as of March 31, 1970. (D.c. Transit Exhibit 27, 


Schedule No. 1) 


The staff did not attempt a detailed analysis of 


the question of whether and to what extent a deficiency 


in the reserve existed. The staff's analysis admittedly 


revealed the existence of deficiency at March 31, 1970. 
But it was the testimony of the staff witness that by 
increasing the annual accrual to the reserve to $1,850,000 
the reserve would absorb over a period of years whatever 
deficiency existed. The actual expenditure from the 
reserve for 1969 had been $1,587,212 and if the future 
credit were set at $1,850,000, the deficiency would be 
diminished by $260,000 in the first year at the new 
rate (Tr. 571). Further, the staff witness testified that 
the workmen's compensation claims liability forecast by 
the company would not very likely materialize (tr. 570). 
In Order No. 1052, issued June 26, 1970, the 
Commission concluded that the annual credit of $1.3 
million, theretofore allowed, was indeed low, and that 
an upward adjustment should be made. On the question 
of how much the annual credit to the reserve should be 


increased to cover a normal year's demand on the reserve, 


aside from the issue of any deficiency, the Commission 
noted that the basic difference between the staff andl 


the company was the figure given for the average cost 


of settling a lawsuit. The Commission adopted the 
staff's methodology in calculating that cost, but 
refused to follow the staff suggestion that the result 


the staff had reached of $1,961 per suit should be 


rounded down to $1,900. The Commission rounded the 


figure upward, to $2,000 from $1,961. Based on the! 
$2,000 average for judgment and compromise Seetianen st 
the Commission calculated that the annual credit to the 
reserve should be set at $1,900,000. The Commission 

noted that the new level was consistent with historical 


experience: the expenditure from the reserve fund for 


1966 was $1,680,619; for 1967, $1,127,373; for 1968, 


| 
$1,286,655; for 1969, $1,587,211. (Order No. 1052, pp- 8-9) 


On the question of the possibility of a reserve 
deficiency, the Commission expressed the belief that 
Transit's analysis, because it was more thorough, was 
a sounder analysis than the staff had presented. | 


However, the Commission went on to find that while the 


company's methodology was more complete, the estimates 


used were "so speculative as to be unreliable as a 


basis for a finding as to what deficiency will actually 


develop" (Order No. 1052, page 9). The Commission 

then deferred the question of the extent of any deficiency 
to a study by an outside consultant that the Commission 
promised to hire, and stated that whatever adjustment 


then appeared appropriate would be made. 


3. The Downtowner Minibus Fare 


In its application to increase fares, Transit 
requested authority to increase the fare for the Down- 
towner Minibus Shopper Service (Minibus) from 10 cents 
to 20 cents. According to company estimates (D. c. 
Transit Exhibit 4, Schedule 1), the doubling of the 
fare as proposed would reduce ridership by 280,000 
passengers, a 1/3 reduction, and revenue would increase 
by $28,000. The Commission's Chief Engineer, in his 
report (WMATC Exhibit No. 1, pp. 16-18), discussed the 
history of the Minibus operation and provided a graph 
(WMATC Exhibit 1, Appendix N) showing how various fare 


increases and headway adjustments in the past had affected 


patronage of the service. He pointed out how the increase 


in fare from 5 cents tol0 cents in February 1966 had 
caused a substantial decline in patronage. His study 

of the problem, including the estimates of loss of 
patronage made by Transit, led him to the Sonciasion 

that if the fare were increased as proposed, the a 


loss could prompt further reductions in service, as he 


demonstrated had occurred in the past, with the result 


iS°— 


that the Minibus operation "may no longer fulfill 
the purposes for which it was created" (WMATC Exhibit 
No. 1, p- 18). 

In Order No. 1052, the Commission noted that a 
few months earlier, in Order No. 1030, Transit had 
been authorized to increase headways in this service, 
a move which had been designed to effect economies and 
to improve the service. Now the Commission felt that 
a substantial fare increase would defeat the effort 


that was being made to improve the service. The 


Commission concluded that, considering the substantial 


reduction in ridership that a 100% increase in the 
Minibus fare would cause, considering the small increase 
in revenue that would result from increasing the fare 
from 10 cents to 20 cents, and considering that the 
Minibus operation is a shorthaul, shopper service only, 
the increase should not be allowed. The Commission 
recognized that the general rider was being asked to 
provide some support for the Minibus operation but 
stated that the general rider was not unduly burdened. 


The Commission went beyond that conclusion, however, 


by recognizing the fact that at some point the burden 


on the general rider could become burdensome. Therefore, 
the Commission suggested that the company explore with 

| 
downtown merchants the possiblity of their subsidizing 


the operation at the 10-cent fare. (Order No. 1052, 
| 


pp. 20-21) 


4. The Forecast of Charter Revenue in the Future Annual 


The Forecast Of Charter ev 


Period 

The Commission staff estimated that in the future 
annual period concluding July 31, 1971, Transit would 
receive $2,402,968 from charter sightseeing and contract 
operations.2/ The staff estimate was derived from the 
experience of the period 1962-1969, when revenues in the 
first, third, and fourth quarters equaled 62.63% of the 
total revenues for those years. That percentage was 


applied to the actual charter revenue of $1,504,979 


for the nine months ended March 31, 1970, producing 


the $2,402,968 forecast (WMATC Exhibit No. l, p- 8 and 
Exhibit 1, Appendix I). 

Transit estimated that charter revenues in the 
future annual period would be $2,175,700, a decline 
from the actual amount realized in the historical 
period. The estimate was based entirely on the judg- 
ment of Mr. George Keyser, fransit's charter manager, 
and Transit's entire presentation was contained in 
Mr. Keyser's testimony. That is to say, his testimony 


1/the term "charter" hereinafter includes charter, 
sightseeing and contract. 
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was not supported by any analysis of trends or other 


factual data, nor was any type of exhibit presented 
| 


to support the opinion testimony of Mr. Keyser. 
In its analysis of the evidence on charter revenues 
in Order No. 1052 (p. 7), the Commission noted that the 
| 


staff estimate, that charter revenues would increase, 


was quite consistent with the steady yearly increases 


Transit had experienced, with the exception of 1968, 


an exceptional year because of the civil disturbance. 
As to Mr. Keyser's estimate, the Commission felt he 


had presented only "an educated guess." The Commission 
| 


further noted that Mr. Keyser's estimate, which had been 


adopted by the Commission in the last rate case, had 


proved to be quite low, and that Mr. Keyser himself 


had admitted that his estimates were conservative (see 


Tr. 780). For all these reasons, the Commission adopted 
the staff's projection for charter revenues in preference 


to Transit's. 


I 


THE COMMISSION DID NOT ERR IN ADOPTING TRANSIT'S 

FORECAST OF REGULAR ROUTE RIDERSHIP AND REVENUE 

FOR THE FUTURE ANNUAL PERIOD 

Transit argues that the Commission erred in adopting 
Transit's regular route ridership and revenue estimates 
for the future annual period rather than adopting its 
own calculations which indicated that the estimate sub- 
mitted by Transit might be high. The basis of Transit's 
argument is the erroneous, but often repeated assertion, 


that the Commission "made its own estimate of passenger 


ridership." (See Transit's brief at p. 15, p. 17, and 


p- 20.) 

That assertion is erroneous because the Commission 
at no point made its own "estimate" of ridership. The 
Commission did perform an independent check of the 
estimates of record, but that check was used only to 
test those estimates. The calculations used to test 
the estimates of record were never given the weight of 
a Commission “estimate” nor in any other sense were 


they considered a "finding." Moreover, the calculations 


the Commission used in its check had never themselves 
been subjected to the scrutiny of the various parties 


in the rate proceeding. 


Furthermore, the Commission made no finding that 


Transit's estimates were in fact too high. The Commission 


stated only that the tests it made indicated that Transit's 


estimate "might" be too high (Order No. 1052, p. 6). 
Of course, the same downward ridership trend that 
the Commission noted in Order No. 1052, and which caused 


it to question the estimates made by the staff and by the 


company, was known to, or certainly should have been 
| 


known to, officials of the company. After all, it was 


the company's weekly reports that the Commission was 


basing its test on. And Transit could have presented a 
new analysis of passenger revenues and ridership, based 
on the ridership trends as they were actually developing 
as the case proceeded. In fact, Transit could pave 
made such a presentation, had it felt that the gata 
submitted earlier was inaccurate, at anytime through 
the end of May 1970 without causing its rate case to 

| 
be delayed. Yet, Transit did not, at any time after 
its original application was filed on March 13, 1970, 


offer new revenue and ridership estimates. 


— Ai = 


If ridership estimates were indeed high, it was 
due principally to the fact that Transit failed to 
meet the basic responsibility placed upon the proponent 
in an administrative proceeding, the requirement that 
he carry the burden of proving his own case. Having 
failed in that duty, Transit should not now be heard 
to argue that the burden and the blame rest with the 
Commission. 

Transit cites language from the Williams opinion2/ 
to the effect that a regulatory agency is required to 
make the most accurate forecasts it can (Transit's 
brief, p- 17). In enunciating that proposition, the 
Court had cited Dayton Power and Light Company v- 
Public Utilities Commission 292 U.S. 290, 54 S. Ct. 

647 (1934) (See 415 F.2d 973, footnote 308). 

The Dayton case confirms the lawfulness of the 
Commission's use of Transit's revenue estimates. In 
Dayton the Court was considering the refusal of the 


Ohio Public Utilities Commission to make allowance for 


2 Williams v. WMATC, 134 U.S. App- D. Cc. 342 
415 F.2d 922 (1968), cert. denied, 393 U-S.- 
1081 (1969) 


certain so-called "preconstruction" costs. Among the 
reasons the Court gave for upholding the Commission in 


that case was, 


"... the item is of negligible importance. 
Its presence or absence would not make a dif- 
ference between confiscation and a fair return. 
We do not figure to so fine a point in deter- 
mining the appricecion of the constitutional | 
restraints of power." [footnote: “The appellant' s 
yearly revenues during the period of inquiry jwere 
$666 in excess of the amount of money needed to 
yield a return of 6 1/2 per cent, on the value 
fixed by the commission. If preconstruction ‘costs 
were to be added to the full extent claimed, the 
rate of return would be about .064."] (292 U. Se 
310, 54 S. Ct. 656) 


| 
In the case of the Transit Commission's adoption 


of Transit's regular route ridership and revenue esti- 
| 
mates, the Commission pointed out that it appeared 


clearly that even if Transit's ridership estimates .were 


high, they were not so far off as to result in Transit 


going below the break-even level during the future 
annual period (Order No. 1052, p. 6, footnote 3)... 
Applying the result of the independent check, which 


indicated that Transit's estimate of ridership may 


have been 513,000 riders too high, the anticipated 


profit level would be 4.86 percent instead of the 


5.21 percent forecast by the Commission under the 


new fares (Order No. 1052, p. 24, Table v). Thus, 


as in Dayton, the amount in issue is only a small 
percentage of the profit, and the Dayton case says in 
those circumstances the Commission did not err in 


adopting Transit's estimate of regular route revenue. 


Ir 


THE COMMISSION BASED ITS CONCLUSION THAT THE | 
ANNUAL CREDIT TO THE INJURIES AND DAMAGES RESERVE 
SHOULD BE RAISED FROM $1.3 MILLION TO $1.9 MILLION 
ON RELIABLE RECORD EVIDENCE AND ACTED REASONABLY 
AND WHOLLY WITHIN ITS DISCRETIONARY AUTHORITY WHEN 
IT DEFERRED THE QUESTION OF A POSSIBLE DEFICIENCY 


IN THE RESERVE | 


ene ne 


The question of the validity of the Commission's 
handling of the matter of the proper level of the annual 
credit to the Injuries and Damages Reserve, can be broken 


| 
into two parts: (1) Was the estimated amount to be 


expended from the reserve during a future 12-month; period 


properly grounded on record evidence? and (2) was there a 


deficiency building which should be amortized to cause 


the annual credit to the reserve to be raised further 


above that figure which represented the annual expenditure 


from the reserve? 


A. The Commission's Conclusion that the Injuries 
and Damages Reserve Credit of $1.9 Million 


Annually Would Cover Annual Expenditures Was 
Based on Substantial Evidence 


Transit's only quarrel with the Commission's conclusion 
that $1.9 million would cover annual demands made upon 
the injuries and damages reserve is the contention that 


there was no rational basis for accepting the staff 


= Se 


estimate of $1,961 as the average cost of settling 


suits, as opposed to the Transit estimate of $2,186. 

In support of that contention, Transit asserts that 

the Commission failed to take into account the increase 

in the number of lawsuits in 1970, and the “spiralling” 
cost of disposing those suits (fTransit's brief, p.- 24). 
With respect to the argument that the staff estimate 

failed to take into account increasing numbers of law- 
suits for 1970, it is only necessary to refer to the 
footnote on page 8 of Transit's own brief which states, 
"Both Transit and the staff estimated that the number 

of new lawsuits that would be disposed of by Transit 

in the future annual period would be the same as in 

1969, i-e., 335." And while Transit is critical of the 
staff's estimate for failing to take into account 
increasing costs of disposing of lawsuits between 1969 

and 1970, Transit at no time submitted any cost analysis 

to show the extent of the increase in the average cost of 
settling suits. Rather Transit made only general assertions 
that the cost of settling claims was rising steadily. Thus, 


any attempt by the staff or the Commission, on the record 


submitted by Transit, to estimate the increase in the 
average cost of settling suits attributable to inflation 
between 1969 and 1970-71, would have been pure conjecture. 
On the other hand, had the company wanted to prove that 
the average cost of settling a suit would rise between 
1969 and 1970-71, it would have been an easy matter to 
present figures showing the actual costs of settling 
lawsuits over the past several years, from which an 
average increase on an annual basis would have pean 
calculated. Instead, Transit chose simply to aesere 

the general proposition that costs are rising, citing 

a few "examples" of how costs had risen from five years 


ago (Tr. 203). The Commission could hardly be expected 


| 
to develop an increase in the average cost in settling 


a 1970 lawsuit over the cost of settling a 1969 lawsuit 

on the basis of that kind of "evidence." 
Furthermore, it is not accurate to say that the 

average cost of settling lawsuits which the Commission 


adopted, i.e., $2,000 per suit, makes no allowance for 


the effects of inflation. By rounding the average cost 


upward to $2,000 from the actual figure of $1,961 for 


1969, the Commission did, in effect, make an allowance 
for inflation in the estimated cost of settling a law- 


suit in 1970-71. 


As to the comparative merits of the staff's and 


Transit's analyses as to the average cost of settling 


lawsuits, the analysis presented by the staff was far 
superior to Transit's. While the staff analysis relied 
on a direct calculation of the actual 1969 experience 
respecting the number of suits actually settled and 

the amount of money actually paid out in those settle- 
ments, Transit found that an indirect method employing 
unsupported assumptions, led it to a higher average 
cost. Key among those assumptions was that the total 
dollars paid'out for compromise settlements and judg- 
ments.in 1970, for suits outstanding in 1970, would 

bear the same percentage relationship to the total amount 
sued for in those outstanding suits, as the dollars paid 
out in 1969 had to the total amount sued for in 1969, 
i.e. 6.41%. Yet, there was never any showing that the 
relationship of amounts paid to amounts sued for was 
typically 6.41%. Thus, the assumption that 6.41% of 


the total outstanding amount sued for would probably 
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be paid in disposing of the 905 suits pending was 
never supported. And Transit's analysis of ayonese 
cost, depending as it did entirely on that unsupported 
assumption, totally lacked substantiation. | 

There is another reason why Transit's estimate of 


$2,186 induces a degree of suspicion as to its reliability. 


That is, in Exhibit No. 3, Schedule 6, Transit originally 


sought to justify an annual credit of $2,250,000 to 


reserve, and in so doing, estimated the average cost of 
settlement of suits to be $2,424 (Exhibit 3, Schedule 6, 
line 5). The fact that two such disparate estimates can 
be put forward in the same case raises a question of 
which, if either, can be accepted. 

Finally on the question of the average cost =: 
settling a lawsuit, Transit argues that Transit used 
more current data than the staff because Transit used 
the total number of lawsuits outstanding as of March 31, 
1970, (Transit brief p. 23) whereas the staff based 
its estimates on the experience of 1969. But again, 

| 


the validity of the staff's approach, as opposed to 


fTransit's, rests in the fact that the staff's analysis 


was based on the most recent experience in the actual 
settlement of lawsuits while Transit's reliance on 
"more current data" was simply that, i.e. an attempt 
to reach a conclusion indirectly by the application of 
percentages to data rather than looking to actual 


experience. 


B. The Commission Properly Deferred the 
Question of the Extent of a Deficiency 


in the Injuries and Damages Reserve 


Having determined the probable level of expenditure 


by Transit for injuries and damages in a given year to 

be $1.9 million, the Commission turned to the issue of 
what, if any, deficiency in the reserve had built up, 

and what allowance to make for it (Order No. 1052, p- 9)- 
The Commission concluded that neither the staff's presen- 
tation nor the company 'S provided a completely reliable 
basis upon which to determine the size of the deficiency. 
The staff's analysis, the Commission felt, was incomplete, 
and to accept the suggestion of the staff witness that 
the $1,850,000 be recommended as an annual credit would 
cover some part of the deficiency and thus eventually 


eliminate it, would have been unfair to Transit. On 


the other hand, the Commission was not willing to | 
accept the company's estimates of what the aeficiency 
might be. There was ample justification in the 
Commission's conclusion that the company's eetimete 
of the deficiency was unreliable. 


First, the estimate was based partially on 


Transit's average cost for settling lawsuits for 


$2,186, which estimate the Commission, for reasons 


already detailed, had rejected. Second, Transit's 


estimate of the deficiency in the reserve included: an 


item of $847,000 for liability for workmen's compensation 
claims during the future annual period, a degree of 
liability that the Commission's Chief Auditor had 
strongly doubted. Third, in its own analysis, the 
company had recognized the speculative nature of its 
estimate and had volunteered a 20% reduction for error. 


Finally, the company's estimate of a deficiency was 


based on the assumption that all outstanding claims as 


o£ March 31, 1970, including all those in litigation, 
| 


would be settled by July 31, 1971, and that assumption 


is contrary to experience. 


Having concluded that neither the satff's nor the 
company's analysis provided a true picture of the extent 
of a probable deficiency in the reserve, the Commission 
had two choices available for a fair disposition of 
the issue. The Commission could have reopened the 
record at that point to develop a reliable body of 
evidence to determine the deficiency issue. But the 
Commission had already, under urging from Transit that 
its financial need was pressing and immediate, committed 
itself to an expedited disposition of the case before 
it. Presumabably, the company would not have wanted 
the Commission to reopen the record on the reserve 
deficiency issue, particularly as the Commission was 
willing to raise the annual credit from $1.3 million 
to $1.9 million, i-e., had gone a substantial distance 
in granting Transit's initial request for an increase 
in the reserve. 

The other alternative the Commission had was to 


hold out the question of the deficiency, to be determined 


after a thorough and objective study by a qualified expert 


who could give more time to the study of the problem than 


the staff auditors had available and which would bring 
to the problem the necessary specialized expertise. 


This clearly was far the better alternative. It would 


largely remove the guesswork which characterized the 


anlaysis that had been presented, would protect the rate- 
payer from providing a credit for injuries and damages 
which could easily have been much too high, and, at the 


same time, reserved Transit's right to reimbursement for 


the deficiency, should one actually exist. Contrary 
to Transit's assertion that this result was arbitrary, 


it was wholly fair to Transit and to Transit's riders. 


IIt 
THE COMMISSION DID NOT ERR IN REFUSING TO 


DOUBLE THE FARE FOR THE DOWNTOWNER MINIBUS 
SHOPPER SERVICE 


OES OS 


Transit contends that there is no rational basis 
for the Commission's denial of the requested increase 
in the Minibus fare from 10 cents to 20 cents (Transit's 
brief p. 34). Transit's argument overlooks the fact 
that the record contains a thorough historical basis 
for the conclusion that an increase in the fare as pro- 
posed would likely lead to a self-destruction of the 
service. The record contains additional analysis by 
the Commission's Chief Engineer of the effects of 
Minibus fare increases which resulted in patronage loss, 
which in turn caused further cutbacks in service. His 
analysis showed the cycle of self-destruction that was 


at work. It was fully supported in historical fact. 


Thus, the Commission had ample record evidence consisting 


of facts and testimony as to the meaning of those facts, 
to support its conclusion that a fare increase would 


only speed up the destructive cycle. 


It is true that the cost of operating the Minibus 
| 


might have justified a fare increase, but it was ob- 


| 
vious that a 100% increase in the fare, if one considered 


the question of the continued existence of the Minibus 
| 


operation, would not have been wise. This, in spite 
of Mr. Butler's testimony (Transit's brief pp. 36-37) 

| 
that by now everyone is accustomed to rapidly advancing 


costs for everything, and would therefore be willing to 


pay the higher fare. That testimony is in conflict with 


Transit's own estimate of a 1/3 ridership loss which 


could be expected if the fare were doubled. (D. C. 


Transit Exhibit 4, Schedule 1) 


Having concluded that the proposed increase would 
likely cause the demise of the Minibus operation, and 
desiring to avoid that result if any reasonable alterna- 
tive could be found, the Commission chose a course that 
it felt could lead to the maintenance of the seme on 
some basis that would not constitute any burden on the 
rest of the system. 


The Commission had noted that just a few months 


earlier adjustments had been made in the Minibus service 


== - | 


in order to reduce the cost of operating the service 
and hopefully to improve it. The results of that 
adjustment were not yet known. The Commission also 
noted the possibility that because downtown merchants 
along the route of the Minibus are among its benefici- 
aries, they might be willing to provide a subsidy if 
necessary to keep the fare at 10 cents or perhaps even 
lower it to 5 cents. 

Until these possibilities for saving and improving 
the service had been more fully explored and tested, 


the Commission was unwilling to take the action of 


raising the fares which would preclude the success of 


any of the other alternatives, indeed would preclude 
their even being tried. Surely the Commission has 

that degree of discretion in pursuing its duty to see 
that adequate bus services are provided in this com- 


munity. 


THE COMMISSION DID NOT ERR IN ACCEPTING THE 

STAFF'S ESTIMATE OF CHARTER REVENUES AND 

REJECTING TRANSIT'S ESTIMATE 

, - |. 

Transit contends that there 1s "no rational basis" 
for the Commission's adoption of the staff's estimate 
of charter revenue for the future annual period (Transit 
brief, pp. 39-40). But the staff's conclusion that, 
charter revenues would increase in the future annual 
period, over the experience of the historical period, 
was based on a clear and undisputed trend going back 


to 1962. WMATC Exhibit 1, Appendix I shows that in 


every year since 1962, with the exception of 1968, 


Transit's charter revenue has increased over the 
previous year. In 1969 the trend not only resumed | 
upward but Transit recovered completely from the arcs 
in 1968. The increase in charter revenues was continuing 
into 1970, as the first quarter showed charter revenues 

of $440,119, as compared to the first quarter of 1969 


at $352,626, which in turn was above the first quarter 


of 1967 at $330,277. Not only did these data provide 


a perfectly rational basis for the staff's estimate, 


they cast more than considerable doubt on Transit's 
estimate that ‘charter revenues would decline in the 
future annual period. 

And if the test of rationality is applied to Transit 
witness Keyser's own presentation (Tr. 775-793), it can 
be given no weight whatever. Neither Mr. Keyser, nor 
anyone else in Transit's case, made any analysis of 
the historical trend that was noted by the staff, nor 
did he attempt any kind of specific presentation designed 
to convince an objective listener that his estimate was 
based on any real analysis of pertinent facts. Indeed 
he admitted that it was not (Tr. 792). He did mention 
several factors that he said influenced his opinion 
but when asked to describe specifically how those 
factors bore ‘on his estimate, he was unable to respond 
satisfactorily (see for example Tr. 783-788). Some of 
his estimate was based on rumor (Tr. 777) and some was 
based on a misconception of the operations of the Mall 
Tourmobile, which he erroneously testified was operating 


on city streets (Tr. 777, 778). 


Mr. Keyser's testimony was simply unconvincing 


and the Commission, with ample justification, did not 
| 


believe it. And since the Transit estimate of charter 


revenue rested wholly on that testimony, there was 


no support for Transit's estimate. 


CONCLUSION 


order No. 1052 should be affirmed and the relief 
requested by Transit should be denied. 


Respectfully submitted, 


DOUGLAS N. SCHNEIDER, JR. 
General Counsel 
Washington Metropolitan 
Area Transit Commission 
1625 I Street, N.W. 
Washington, D. C. 20006 


Dated: February 8, 1971 
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Washington Metropolitan Area Transit Commission 


PRELIMINARY STATEMENT 


This Reply Brief is submitted by Petitioner, D.C. 
Transit System, Inc. ("Transit"), in response to the Brief 
for Respondent, Washington Metropolitan Area Transit Con- 
mission ("Commission"). 

The Brief of the Commission is directed eorard 
Points I through V of Transit's Brief as Petitioner in Case 
No. 24,586. In those points, Transit presents the reasons 


why the Commission erred in Order No. 1052. These reasons 


are: (a) the Commission erred in not basing its projec- 


tion of passenger revenue in the future annual period end- 


ing July 31, 1971 ("Future Annual Period") upon its own 


estimate of ridership in that period, since that estimate 
was the one found to be the most accurate; (b) the Commis- 
sion erred in failing to adopt Transit's estimate of the 
average cost of disposing of lawsuits in the Future Annual 
Period; (c) the Commission erred in refusing to allow Transit 
to amortize the estimated deficiency of $916,257 in the re- 
serve for injuries and damages; (dad) the Commission erred in 
disallowing Transit's request for an increase in the Minibus 
fare from 10¢ to 20¢; and (e) the Commission erred in failing 
to adopt Transit's estimate of charter revenue in the Future 
Annual Period. 

Transit will show in this Reply Brief that its 


position on these points has not been refuted. 


THE COMMISSION HAS FAILED TO REFUTE 
TRANSIT'S SHOWING THAT THE COMMISSION 
ERRED IN NOT BASING ITS PROJECTION OF 
PASSENGER REVENUE IN THE FUTURE ANNUAL 
PERIOD UPON ITS OWN ESTIMATE OF RIDER- 
SHIP IN THAT PERIOD SINCE THAT ESTIMATE 
WAS THE ONE FOUND BY THE COMMISSION TO 
BE THE MOST ACCURATE 


In its Brief as Petitioner herein ("Petitioner's 


Brief"), Transit has shown that the Commission has a duty 


to base its projection of passenger revenue in the Future 
Annual Period upon the most accurate estimate of Transit's 
ridership in such period as is possible; and that the Com- 
mission violated that duty when it decided not to adopt its 
own admittedly more accurate estimate of Transit's ridership, 
but, instead, decided to adopt the estimate advanced by 
Transit even though that estimate would be clearly "too high" 
(Petitioner's Brief, pp. 15-21; Order No. 1052, p. 6)- Thus, 
the Commission overestimated passenger revenue in the Future 
Annual Period, with the result that Transit could not, at the 
fares authorized, achieve the rate of return which the Commis— 
sion found would be just and reasonable (see Petitioner's 


Brief, p. 16). 


In its brief as Respondent herein ("Respondent's 
Brief") the Commission, in attempting to meet Transit's 
argument, takes the position that | 
(a) the Commission did not make an "estimate" 
of Transit's ridership in the Future Annual Period, but in- 
stead made an "independent check" of the estimate advanced 
by Transit; | 
(b) Transit had the burden of proving rider- 
ship estimates in the Future Annual Period and, not having 
adduced any evidence of ridership higher than that accepted 


by the Commission, cannot now place the burden of proof on 


the Commission; and : 


(c) even if the estimate by the Commission 
is the more accurate one, the difference between the Commis- 
sion's estimate and that of Transit is too negligible to 
constitute error by the Commission. In other words, the 
difference is de minimis and should be disregarded. 

Transit submits that, for the reasons hereinafter 
set forth, the Commission has failed to refute Transit's 


showing that the Commission erred in not basing its projec- 


tion of passenger revenue in the Future Annual Period upon 


its own more accurate estimate of ridership in such period. 


Whether The Commission's Analysis Of 

Ridership In The Future Annual Period 
Is Characterized As An "Estimate" Or 

An "Independent Check," The Commission 
Clearly Rejected The Ridership Projec-— 
tions It Found To Be The Most Accurate 
And Accepted The Projections It Found 


To Be "Too High". 


a 


In Respondent's Brief the Commission concedes 
that, after finding the respective ridership estimates of 
Transit and the staff of the Commission ("Staff") unsatis— 
factory, it proceeded to make its own analysis of Transit's 
ridership in the Future Annual Period (Respondent's Brief, 
pp. 20-23). However, in an attempt to justify its action 
in basing its passenger revenue projection upon an estimate 
of ridership which it had found to be clearly "too high" 
(Order No. 1052, p- 6), the Commission now characterizes 
its analysis as something less than an "estimate." Accord- 
ingly, the Commission's analysis is referred to in Respon- 
dent's Brief as an "independent check" and "calculations used 
to test the estimates of record" (Respondent's Brief, p. 20). 


Such characterizations cannot, however, obscure the clear 


language of the commission in Order No. 1052 (p- 6) which 


states: 


"Specifically, we have applied the annual- 
ization method we utilized in the last 
Transit rate case -— essentially that used 
by the company here —- to the five months 

of post-fare increase data utilized by the 
staff. This calculation indicates an annual 


ridership of 113,253,766, 513,724 less than 

the figure produced by the company and 

933,427 less than the figure produced by the 

staff. We have also applied that same method 

to the very latest data available to us from 

regular reports filed by the company. This 

data, covering the period through May 31, 1970, 

gives seven months of actual ridership under 

present fares. Annualizing this figure by the 

method used in the last case indicates an annual 

ridership of 112,785,616, 981,874 less than the 

company figure and 1,401,577 less than the staff." 
| 

Transit submits that whether this process is termed 


an "independent check", "annualization method" or simply a 
"calculation", it still represented, in the Commission's view, 
amore accurate and realistic estimate of Transit ridership 
in the Future Annual Period than either the estimates of 
Transit or the Staff. Clearly, under the principles of the 
Williams case* the Commission was bound to utilize the most 
accurate estimate of ridership that was possible (i.e. the 
Commission's own estimate in the instant case) in projecting 


Transit's passenger revenue in the Future Annual Period (see 


Petitioner's Brief, pp.15-18). 


Finally, the Commission implies in Respondent's 


Brief (pp. 20 and 21) that its estimate might not be accu- 


rate since 

". . . the calculations the Commission used 
in its check had never themselves been sub- | 
jected to the scrutiny of the various parties 
in the rate proceeding." 


* Williams v. WMATC, 134 U.S. App. D.C. 342, 415 F.2d 922 
(1968), cert. denied, 393 U.S. 1081 (1969). | 


However, as the language of Order No. 1052 quoted above 
makes clear, the independent analysis of the Commission 
utilized an acceptable methodology which had been employed 
in prior rate cases and which was essentially the same as 
that utilized by Transit in this case, the only difference 
being that the Commission used more recent data on Transit's 
ridership, which data was in the record (Order No. 1052, 

p. 6). Thus there was nothing for the parties to attack and 


there was no need for further "scrutiny [by] the various 


parties in the rate proceeding" (Respondent's Brief, pp- 20- 


21). 


B. The Commission's Duty To Base Its Pro- 
jection of Passenger Revenue In The 
Future Annual Period Upon The Most 
Aecurate Estimate Of Transit's Rider- 
ship In Such Period Transcends Any 
"Burden" Which Transit May Have To 


Adduce Evidence On Estimated Ridership. 


The Commission states (Respondent's Brief, p- 22) 


"Tijf ridership estimates were indeed 

high it was due principally to the fact 

that Transit failed to meet the basic 
responsibility placed upon the proponent 

in an administrative proceeding, the re- 
quirement that he carry the burden of 
proving his own case. Having failed in that 
duty, Transit should not now be heard to 
argue that the burden and the blame rest 
with the Commission.” 


The Commission's duty to see that its estimate 
of passenger revenue is as accurate as possible, so that 
the rate of return allowed Transit can be realized, trans- 
cends any "burden" that Transit may have to adduce evidence 


on estimated ridership and requires the Commission to base 


its estimate only upon the most accurate available data. 


Reduced to its essence, the Commission's position is simply 
that any time Transit's estimate of ridership is too high 
Transit must bear the consequences even if more current 
data shows Transit's estimate to be inaccurate. Is the 
same principle to be followed if Transit's estimate of| rider- 
ship is shown by later figures to be too low? In other words 
will Transit be given the "benefit" of a low estimate?! Surely 
not. All that Transit asks is that where the Commission 
finds, by using the most current data available, that esti- 
mates previously given by Transit, or the Staff, are ubreli- 
able, that such estimates be revised to reflect the more 
current and more accurate data. 
Cc. The Difference Between The Commission's 

Estimate And That Of Transit Is Not So 


Small As To Be De Minimis. 


Finally, the Commission argues that even if its 


estimate of Transit's ridership is the more accurate one, 


the difference between such estimate and that of Transit is 


of "negligible importance"; and hence, under the Dayton 


case,* its determination would not constitute reversible 
error (Respondent's Brief, pp. 22-24). Transit submits 
that the Dayton case is clearly distinguishable from the 
present situation. 

In the’ Dayton case, the Court was considering 
the refusal of the Ohio Public Utilities Commission to 
include certain ‘so-called "preconstruction" costs in the 
determination of the applicant's rate base. The Court 
stated that there had been no evidence of such costs ever 
having been incurred. Furthermore, the Court found that 
it was conjectural whether such costs would be incurred 
in the hypothetical event the business was reproduced, and 
i£ incurred, the amount was in doubt. Finally the Court 
noted that the item in question was of "negligible impor- 
tance" in view of the Court's finding that the Ohio Public 
Utilities Commission had overestimated the value of certain 
leases, with the result that the applicant had been allowed 
exceedingly liberal deductions for operating expenses as 
well as excessive depletion allowances, which the Court 
concluded were so “manifestly excessive as to supply a 
margin for the correction of other items that may approach 


the border line" 292 U.S. 305. 


— eee 


* Dayton Power & Light Company v- PUC, 292 U.S. 290 (1933). 


On the specific issue of the preconstruction 
costs, if any, being of "negligible importance", the 
Court noted that even if the preconstruction costs were 
included to the full extent claimed the effect on the: 
rate of return would be only one-tenth of 1%. In the 
present situation, however, the error of the Commission 
is of much greater impact. First of all, admittedly the 
difference between the Commission's estimate and that of 
Transit is more than a half-million passengers.* Secondly, 
there is no such liberal allowance for error in Transit's 
favor which would supply Transit with a "margin for cor- 
rection" as in the Dayton case. Thirdly, as the Commission 
points out, if the estimate it adopted is 

" ... 513,000 riders too high, the 

anticipated profit level would be 

4.86 percent instead of 5.21 percent 


forecast by the Commission...." 
(Respondent's Brief, p. 24). 


Thus, the decrease in the "profit level" herein (. 35%) 


more than three times** that in the Dayton case. 


a $$ 


Order No. 1052, p- 6; Respondent's Brief, p. 23. 


The difference in the Dayton case was only one- 
tenth of one percent. 


In dollar amounts, the result is that under the authorized 


fares Transit will receive $205,000* less in revenue than 


the Commission found was necessary to provide Transit with 
a fair and reasonable return. Transit does not consider 
a difference of a half-million passengers, or a loss of 
$205,000 in revenue, to be of "negligible importance". 
Based on the foregoing, Transit submits that the 
Commission has failed to refute Transit's showing that the 
Commission erred in not basing its projection of passenger 
revenue in the Future Annual Period upon its own more accu- 


rate estimate of ridership in that period. 


a 


This amount is the difference between the number of 
whi it estimated in the Future 
e number the Commission found in 
Order No. J . ransit buses in the 


Future Annual Perio ltiplied by 40¢. 
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THE COMMISSION HAS FAILED TO REFUTE 
TRANSIT'S SHOWING THAT THE COMMISSION 
ERRED IN FAILING TO ADOPT TRANSIT'S 
ESTIMATE OF THE AVERAGE COST OF DIS- 
POSING OF LAWSUITS IN THE FUTURE ANNUAL 
PERIOD 


In Petitioner's Brief, Transit has shown that 
the Commission erred in failing to adopt Transit's esti- 
mate of the average cost of disposing of lawsuits in the 
Future Annual Period (Petitioner's Brief, pp. 22-26). 
More specifically, the Commission erred in adopting the 
Staff's estimate because the Staff, unlike Transit, based 
its estimates solely on 1969 figures (Staff Ex. 6) and 
failed to consider the increase in the number of lawsuits 
in the Future Annual Period and the increased costs of 


disposing of such suits. 


In Respondent's Brief, the Commission, in attempt-— 


ing to meet Transit's arguments states that (a) the Staff's 


estimate of the average cost of disposing of lawsuits |did 


take into account the increasing number of lawsuits in the 
Future Annual Period and (b) Transit's proof of the increased 


cost of settling lawsuits in the Future Annual Period was 


inadequate. (Respondent's Brief, pp. 25-30). 


Transit submits that, for the reasons hereinafter 


set forth the Commission has failed to refute Transit's show- 
ing that the Commission erred in failing to adopt Transit's 
estimate of the average cost of disposing of suits in the 


Future Annual Period. 


The Staff's Estimate Of The Average Cost 
Of Disposing Of Lawsuits In The Future 
Annual Period, Which Was Adopted By The 
Commission, Did Not Take Into Account The 
Most Recent Data Available As To The 


Number Of Transit's Outstanding Lawsuits. 


The Commission states that it did consider the 


increasing number of lawsuits in the Future Annual Period 


in calculating the average cost of disposing of lawsuits 


in such period. The sole basis for that statement is con- 
tained on page 26 of Respondent's Brief: 


"With respect to the argument that the 
staff estimate failed to take into ac- 
count increasing numbers of lawsuits for 
1970, it is only necessary to refer to 
the footnote on page 8 of Transit's own 
brief which states, 'Both Transit and 
the staff estimated that the number of 
new lawsuits that would be disposed of 
by Transit in the future annual period 
would be the same as in 1969, i.e. 335.'" 
(Respondent's Brief, p. 26). 


Transit agrees* that the 335 lawsuits cited by the 
Commission represent the number of lawsuits disposed of in 


1969, as well as the estimate by Transit and the Commission 


ee 


* Transit originally introduced an exhibit (DCT Ex. 3, 
Schedule 6) which estimated that more than 335 lawsuits 
would be settled in the Future Annual Period if Transit 
were allowed the amount for this item that it requested. 
However, it introduced DCT Ex. 27 to show that even if 
the estimated 335 lawsuits used by the Staff were ac- 
cepted by the Commission, the amount needed to dispose 
of such lawsuits was still in excess of what the Staff 
estimated. Introducing two exhibits, as explained, 
should not in any way be used to dispute the accuracy 
of Transit's claims as the Commission implies. (Respond- 
ent's Brief, p. 29). 


of the number of new lawsuits (i.e., the number over and 
above the 905 lawsuits outstanding as of March 31, 1970) 
that would be disposed of in the Future Annual period. 
However, Transit's point is that, in computing the cost 
of disposing of those 335 new lawsuits, 1969 data* alone 
should not be relied on. In contrast to what the Commis- 
sion did, Transit used the most recent data available, 


the number of lawsuits outstanding on March 31, 1970 (905) 


and the damages claimed therein ($30,860,210) to make its 


estimate** and did not, as the Staff did, rely solely on 


1969 figures. 


B. Transit Introduced Substantial Evidence 
To Show That The Cost Of Disposing Of 


Lawsuits Was Increasing. 


With regard to the increasing costs of disposing 
of lawsuits, the Commission states that it was justified 


in using 1969 figures because: 
"... Transit made only general assertions 
that the cost of settling claims was ris- | 
ing steadily. Thus, any attempt by the 
[S]taff or tne Commission, on tne record 


el 


* The Staff used solely 1969 data, i.e., the number of 
lawsuits disposed of in 1969 (335) and the cost of 
settling them ($656,969) (Tr. 581-582; Staff Ex. 6). 


For the exact computation used by Transit see Peti- 
tioner's Brief, pp. 7 and 25. 


submitted by Transit, to estimate the in- 
crease in the average cost of settling 
suits attributable to inflation between 
1969 and 1970-71, would have been pure 
conjecture." (Respondent's Brief, pp. 
26-27). 


Contrary to the argument of the Commission in 
Respondent's Brief, Transit did more than make "general 
assertions" that the cost of settling claims was rising 
rapidly (Respondent's Brief, p. 26). Transit introduced 
substantial evidence showing an increasing cost of admin- 
istering and settling claims and lawsuits in the Future 
Annual Period. S. 0. Hatfield, Vice President and Comp- 
troller of Transit, testified that from 1965 to 1970 not 
only the number but the cost of settling suits and claims 
had increased (Tr. 203-206, 315-322). Mr. Hatfield testi- 
fied that from 1965 to 1970 the cost of automobile repairs, 
as well as medical and hospital treatment had risen sub- 
stantially. Subpoenas had increased in cost by over 400%, 


the price of medical examinations had increased approxi- 


mately 200%, and the cost of medical testimony at trial had 


increased by almost 300% (Tr. 203-204). Mr. Hatfield also 
testified that the cost of administrating the departments 

which handle claims and lawsuits had increased by at least 
10% each year and this expense could be expected to in- 


crease rather than decrease in the Future Annual Period 


(Tr. 322). Transit submits that the foregoing represents 
| 


substantial evidence in support of its position that jits 


cost of disposing of lawsuits is steadily increasing and 


the Commission should have allowed Transit more than /it did 
for the cost of disposing of lawsuits in the Future Annual 


Period. See Universal Camera Corp. v. NLRB, 340 U.S. 474 


(1951). 


Based on the foregoing, Transit submits that the 


Commission clearly erred in failing to adopt Transit's 


estimate of the average cost of disposing of lawsuits in 


the Future Annual Period. 


THE COMMISSION HAS FAILED TO REFUTE 
TRANSIT'S SHOWING THAT THE COMMISSION 
ERRED IN REFUSING TO ALLOW TRANSIT TO 
AMORTIZE THE ESTIMATED DEFICIENCY OF 
$916,257 IN THE RESERVE FOR INJURIES 
AND DAMAGES THAT WOULD ARISE IN THE 
FUTURE ANNUAL PERIOD BECAUSE OF LAW- 
SUITS AND CLAIMS OUTSTANDING AS OF 
MARCH 31, 1970 


In Petitioner's Brief, Transit shows that the 
Commission erred in refusing to allow Transit to amortize 
its estimated deficiency of $916,257 in the injuries and 
damages reserve (Petitioner's Brief pp. 27-33). As Transit 
points out, the estimated deficiency is based upon the cost 
of settling lawsuits and claims outstanding as of March 31, 
1970, including workmen's compensation claims (Petitioner's 


Brief, p- 27). Although Transit introduced substantial evi- 


dence to support the amount of the claimed deficiency, and 


both the Staff and the Commission conceded that some defi- 
ciency would occur, the Commission failed to allow Transit 
any amount to cover the deficiency. (Tr. 571, 814; Order 
No. 1052, p- 9)- 

The sole basis on which Respondent claims the 
Commission was correct in refusing to adopt Transit's 
estimate is that Transit's estimate was not reliable (Re- 


spondent's Brief, pp- 30-33). 
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For the reasons hereinafter set forth Transit 
submits that the Commission erred in failing to adopt | 
Transit's estimate of the deficiency in the injuries and 
damages reserve as of March 31, 1970. 

The Commission concedes that Transit's analysis 
of the deficiency, "because it was more thorough, ase 
sounder analysis than the [S]taff had presented" (Respond- 
ent's Brief, p. 13). Moreover, the Commission concedes 
the existence of a deficiency in the reserve for injuries 
and damages. Yet it refuses to make any allowance for the 
deficiency because of the alleged "speculative" nature of 


such claims. (Respondent's Brief, pp. 13-14). The pri- 


mary item which the Commission found to be too speculative 


was Transit's estimate of workmen's compensation claims. 

The only reason given by the Commission to support 
its determination that Transit's estimate of workmen's com- 
pensation claims is "speculative" is that Transit itself 
had volunteered a 20% "reduction for error" (Respondent’s 
Brief, p. 31). The Commission's argument totally Reroces 
Transit's clear explanation that it included a "discount" 
of 20% in its calculations on the basis that, if it had 


the cash, it could dispose of such claims for a lower 


amount (Petitioner's Brief, p- 30). Clearly there was no 


- concession of "error" by Transit in its calculations and 
there was no showing by the Commission that Transit's 
estimate of workmen's compensation claims in the Future 
Annual Period was in any way "speculative".* 

Based on the foregoing, Transit submits that 
the Commission has failed to refute Transit's showing 
that a deficiency existed in the injuries and damages 
reserve; and that there was substantial evidence in the 
record to support its estimate that the size of the defi- 
ciency was $916,257. Accordingly, the decision of the 
Commission to disallow any allowance for the deficiency 


was arbitrary and capricious and cannot be sustained. 


Universal Camera Corp. v. NLRB, supra; Northeast Airlines, 


Inc. v. CAB, 331 F.2d 579 (lst Cir. 1964). 


— 


For a complete analysis of the evidence produced by 
Transit relating to the deficiency in the injuries 
and damages reserve see Petitioner's Brief, pp. 8 
and 29 through 33. 


IV 


THE COMMISSION HAS FAILED TO REFUTE 
TRANSIT'S SHOWING THAT THE COMMISSION 
ERRED IN DISALLOWING TRANSIT'S REQUEST 
FOR AN INCREASE IN THE MINIBUS FARE 


FROM 10¢ TO 20¢ 

In Petitioner's Brief, Transit has shown that 
there was substantial evidence in the record to support 
its request for an increase in the Minibus fare from! 10¢ 
to 20¢ (Petitioner's Brief, pp. 34-38). The only reason 
stated by the Commission in support of its refusal to 
allow the requested increase is the unsupported argument 
that any increase would cause a destruction of the Minibus 


service (Respondent's Brief, p- 24). For the reasons 


hereinafter set forth, Transit submits that the Commis- 


sion has failed to refute Transit's showing that the 
Commission erred in failing to allow the requested increase. 
In Respondent's Brief, the Commission concedes 


"Ti]t is true that the cost of operating 
the Minibus might have justified a fare 
increase...." (Respondent's Brief, p. 35). 

Thus there is no doubt that some increase in fares, | based 

on increased costs, is justified; and as Transit has pointed 


out there is substantial evidence to support a 10¢ increase 


in the Minibus fare (Petitioner's Brief, pp. 9 and 36 


through 38). Nevertheless the Commission failed to allow 


any increase, based on the unsupported assertion that any 


increase in the Minibus fare would trigger a "self- 
destruction" cycle (Respondent's Brief, p. 34). Although 
Respondent states that the record contains a "thorough 
historical basis for the conclusion that an increase in 

the fare as proposed would likely lead to a self-destruction 
of the service" no citation to the record is given to support 
such a claim (Respondent's Brief, p.- 34). 

Based on the foregoing, Transit submits that the 
Commission has failed to refute Transit's showing that the 
Commission erred in disallowing Transit's request for an 
increase in the Minibus fare from 10¢ to 20¢ and the deci- 


sion of the Commission cannot be sustained. 


vV 


THE COMMISSION HAS FAILED TO REFUTE 
TRANSIT'S SHOWING THAT THE COMMISSION 
ERRED IN FAILING TO ADOPT TRANSIT'S 
ESTIMATE OF CHARTER REVENUE IN THE 
FUTURE ANNUAL PERIOD 


tee 


In Petitioner's Brief, Transit has shown that the 
Commission erred in failing to adopt Transit's estimate of 
charter revenue in the Future Annual Period onan 
Brief, pp. 39-43). The estimate of the Staff, which the 


Commission adopted, predicted a $210,520 increase in charter 


revenue in the Future Annual Period, based upon the annualiza- 
tion of Transit's charter revenue from three of its then most 
recent quarters (Petitioner's Brief, p. 39). Transit, on the 
other hand, predicted a decrease of $16,748 in charter revenue 
over that in the historical period. (Petitioner's Brief, is 
39). The sole reason advanced by the Commission in support 
of its position is that the trend since 1962 is that charter 
revenue would increase in the Future Annual Period and that 
the testimony of Transit's witness to the contrary is unsup- 
portable. Transit submits that the record shows otherwise. 
First of all, the Commission concedes that’ there 


was an exception to this "trend" in 1968 when charter 
| 


revenue actually decreased from the preceding year (Respond- 


ent's Brief, p- 37). Nevertheless, the Commission maintains 
| 
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that the upward "trend" resumed in 1969 and can he expected 


to continue in the Future Annual Period (Respondent's Brief, 


pp. 37-38). This argument by the Commission totally ignores 
Transit's evidence that extraordinary events in 1969, such 
as the Moratorium Demonstration, inflated Transit's charter 
revenue by approximately $80,000 and if Transit's charter 
revenue in 1969 is adjusted by such amount there is no sup- 
port for the claim that the upward "trend" in charter 
revenue resumed in 1969 (Petitioner's Brief, p. 42). In 
addition, as Transit has shown, recent acquisitions by other 
companies which compete with Transit with regard to charter 
operations, undoubtedly will have an adverse effect on 
Transit's charter revenue in the Future Annual Period 
(Petitioner's Brief, p. 42). 

Thus, Transit has clearly shown that there is 
substantial evidence in the record to support its estimate 
of charter revenue in the Future Annual Period. Accordingly, 
there was no rational basis upon which to conclude that 
charter revenue in the Future Annual Period would increase 
to the level estimated by the Staff and the Commission's 


decision cannot, therefore, be sustained. Universal Camera 


Corp. v. NLRB, supra. 


CONCLUSION 


For the reasons stated above, it is respectfully 


submitted : 


(1) That Order No. 1052 be set aside to the 


extent set forth herein; and 


(2) That Transit have such other and further 


relief as to this Court may seem just and proper.* 
Respectfully submitted, 


Harvey M. Spear 

Attorney for Petitioner, 

D. C. Transit System, Inc. 
1420 New York Avenue, N.W. 
Washington, D. C. 20005 


———— 


In the event this Court concludes Transit is entitled 
to relief herein, proposals for compensation to Transit 
could be submitted by way of stipulation of the parties. 
If no such stipulation were possible, the parties could 
submit alternative proposals to the Court for its con- 
sideration. 


